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Foreword to Volume XXV 

Mostafa Haider, Sharmin Tania and Robert Cunnigham 

Editorial Note 

Curtin Law School’s student editors have remained central to the publication of Volume XXV 
of the International Trade and Business Law Review (ITBLR). We are grateful to Jeanine 
Basson, Prianka Behari, Emma Boness, Ana Christine De Veyra, Zohra Davis, William 
Doughty, Sana Feast, Emma Higgins, Janine Kho, William Mathers, Elena Scullen-Howe, 
Brooke Sharp and Sophia Smythe for their editorial work. We would like to thank Lynn Roarty, 
who has overseen the copyediting of the past two volumes and the law school business 
manager, Tanya Castlemain, for administrative support. We are, as always, grateful to all 
reviewers of this volume for their intellectual curiosity and collegiality.  

Volume XXV Summary: 

Volume XXV is divided into three parts. Part One includes four articles. In the first article, 
Kevin Liu surveys key provisions of the proposed Free Trade Agreement (FTA) between the 
European Union and Australia from a liberal legal perspective of relational contracting. The 
paper suggests that both the EU and Australia should focus on shared objectives of trade 
liberalisation, dispute resolution, and sustainability, grounded in the conceptual framework of 
relational contracting rather than being stuck in relentless bargaining and competition.  

In the second article, Rosie Rowe applies the concept of just transition to the rapid growth of 
renewable energy projects amid rising expectations for companies to comply with human rights 
due diligence (HRDD) laws. Her article examines the potential of the European Union's 2024 
Corporate Sustainability Due Diligence Directive for a meaningful engagement with 
rightsholders. Rowe proposes a just transition capability approach to ensure substantive 
positive outcomes for affected communities. 

Mohammad Ali examines, in the third article, the loopholes surrounding the judicial and 
legislative frameworks for enforcing labour rights in Bangladesh's shipbreaking industry. With 
particular reference to the role of the Supreme Court of Bangladesh in advancing the rights of 
shipbreaking workers guaranteed under domestic and international law, the paper advocates 
more calibrated approaches to balancing business and labour interests in Bangladesh's 
shipbreaking industry. 

In the last article, Sebastian Boccardo evaluates the prospects of prosecuting former Brazilian 
President Jair Bolsonaro before the International Criminal Court for the destruction of the 
Brazilian Amazon. In light of the Draft  Policy on Environmental Crimes under the Rome 
Statute (‘Draft Environmental Crimes Policy’), the article makes a strong case for prosecuting 
environmental harms as crimes against humanity, particularly as it affects the indigenous 
population of the Brazilian Amazon. Such a prosecution, Boccardo suggests, can open new 
avenues for environmental justice and international criminal jurisprudence.  

In Part Two, Jeanine Basson reviews an interesting book titled ‘Cultural Property Crime and 
the Law: Legal Approaches to Protection, Repatriation, and Countering Illicit Trade’. Basson 
provides an outline of the book’s three thematic parts: the role of law in protecting cultural 
property, civil and criminal justice approaches to countering illegal trade, and restitution and 
repatriation of cultural property. The review critically engages with the book’s missed 
opportunity to fully explore how the discourse of restitution for cultural property may reinforce 
Western dominance in shaping the parameters of restitution.   



                                                                International Trade and Business Law Review                                   

 

vii 

Part Three includes three commentaries and one case note. Ana de Veyra writes a commentary 
on Australia’s challenges in mobilising private capital for its clean energy transition and 
achieving net zero emissions by 2050. Drawing on experiences from the United Kingdom 
(UK), Sweden and New Zealand, the commentary proposes legislative, institutional, and 
financial reforms to attract climate-aligned investments and build a resilient clean-energy 
future. William Doughty situates the tariffs imposed by the Trump Administration’s first and 
second terms within the historical trajectory of the United States’ (US) trade policies dating 
back to the 18th century. The commentary explores the wider ramifications of the US’ tariff 
measures and the incapacitation of the WTO Appellate Body for the integrity of the rules-based 
multilateral trade order. Sophia Smythe assesses the legality of China’s anti-dumping measures 
imposed on Australian wine in 2020 and analyses their severe economic consequences for the 
Australian wine sector. The commentary outlines how the dispute was ultimately resolved 
through the WTO’s dispute settlement mechanism and the diplomatic efforts of both Australia 
and China. Emma Boness analyses the UK Supreme Court decision in Lifestyle Equities CV 
and another v Amazon UK Services Ltd and others [2024] UKSC 8, where the Court found that 
Amazon Services UK Ltd infringed Lifestyle’s UK and EU trademark rights through the 
unauthorised promotion and selling of the US-branded goods to UK customers via its US 
websites.  
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AN AGREEMENT TO DISAGREE: THE PROPOSED EU-
AUSTRALIA FREE TRADE AGREEMENT 

KEVIN LIU* 

 

 

ABSTRACT 

 

The bilateral relationship between Australia and the European Union (EU) has evolved over 

more than two decades, fostering a natural partnership that extends beyond economic and 

cultural ties to reflect a shared commitment to a rules-based international order. This enduring 

cooperation embodies a form of relational contracting, where mutual trust and long-term 

commitments shape trade negotiations beyond rigid legal frameworks. Following the recent 

collapse of trade negotiations, this article seeks to shed light on the underlying diplomatic 

tensions and competing self-interests influencing EU-Australia cooperation. Amid rising 

competition in the Indo-Pacific region, both Australia and the EU are seeking to establish 

stronger trade partnerships with Pacific nations—albeit independently rather than in direct 

competition. This article argues that the EU must act urgently to negotiate a deal to secure its 

market share and that long-term cooperation must be built on a reciprocal relationship, a 

degree of evenness, and a collaborative approach—principles fundamental to relational 

contracting. Sovereign states must make equitable adjustments to the stalled agreement, 

recognising trade liberalisation as a key driver of global economic growth. Reaching 

consensus will bring the parties one step closer to the ‘free market’ destination, ensuring a 

stable and mutually beneficial trade partnership. 

 

KEY WORDS 

Free Trade Agreement–relational contracting–EU-Australia relations–geographical 
indications–agricultural policy–energy security–trade liberalisation 
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yliu7280@uni.sydney.edu.au. The author is deeply grateful to Gabriël A. Moens for providing invaluable guidance and would like to 
thank all his anonymous reviewers for their supportive feedback.   

mailto:yliu7280@uni.sydney.edu.au


 Kevin Liu 

 
 

4 

I  INTRODUCTION   

The classical economic theory of international trade provides that global welfare is maximised 

when nations engage in cross-border trade without governmental intervention.1 The unique 

characteristic of each nation gives it a comparative advantage in producing its specialised 

goods. This principle is rooted in British political economist David Ricardo’s Comparative 

Cost Theory in the 19th century, which advocates that each nation should specialise in 

producing and exporting goods in which it holds a comparative advantage, while importing all 

other goods. Ricardo’s model suggests that such specialisation leads to equilibrium in world 

prices and an optimal allocation of resources, often referred to as the ‘golden rule’ allocation. 

Under this framework, nations borrow only to fund investments, rather than to finance current 

spending. This economic principle forms the theoretical foundation for modern free trade 

agreements, which aim to reduce trade barriers and enhance economic efficiency. 

The European Union (EU), as one of the world’s largest economic powerhouses,  had a GDP 

of US $24.35 trillion in 2022,2 and a population of 448 million people.3 In 2021, the EU was 

Australia’s second-largest source of foreign investment, its third-largest two-way trading 

partner, sixth-largest export destination, and third-largest services export market.4 These 

statistics underscore the substantial economic interdependence between the parties and 

highlight the potential benefits of further trade liberalisation through a comprehensive trade 

deal. 

On 18 June 2018, Australia and the EU formally launched negotiations for a Free Trade 

Agreement (FTA), with Australia aiming to boost exports, economic growth, and job creation 

by reducing trade barriers for Australian exporters. While, at the time of writing, China has 

gradually removed tariffs on Australian agricultural products, the three-year trade war between 

the two nations has reinforced Australia’s need to diversify its trade partnerships and  reduce 

reliance on a single major trading partner. The Australian Department of Foreign Affairs and 

Trade (DFAT) has emphasised the strategic importance of the proposed FTA, stating: 

 
 

 
1  David Ricardo, On the Principles of Political Economy and Taxation (John Murray, 1817). 
2  OECD Data, Gross domestic product (GDP), (Web Page, 2022) <https://data.oecd.org/gdp/gross-domestic-product-gdp.htm>. 
3  European Union, Facts and Figures on Life in the European Union (Web Page, 2023) EU <https://european-

union.europa.eu/principles-countries-history/key-facts-and-figures/life-eu_en>. 
4  Department of Foreign Affairs and Trade (DFAT), Australia-European Union Free Trade Agreement Fact Sheet (Web Page, 2022) 

<https://www.dfat.gov.au/trade/agreements/negotiations/aeufta/australia-european-union-fta-fact-sheet>. 



                                                                International Trade and Business Law Review                                   

 

5 

The FTA builds upon Australia and the EU’s ‘natural partnership’, arising out of a shared 

commitment to the rule of law, global norms and free and open markets. A strong EU is vital to 

Australian interests in protecting and promoting a rules-based international order.5  

The term ‘natural partnership’, as referenced by DFAT, extends beyond economic nexus, 

reflecting historical and cultural connections between the EU and Australia. However, despite 

years of negotiations, in 2026 the FTA remains unresolved, with both sides struggling to reach 

a final agreement.  

This paper seeks to analyse the proposed FTA, examining the underlying diplomatic tensions 

and competing interests shaping the negotiations. It argues that for the FTA to have a material 

influence on the people and prosperity of the nations, both parties must agree to disagree—

particularly on agricultural policies and energy security—while recognising the value of 

reciprocal trade liberalisation as a mechanism to drive the contracting parties one step closer 

to the ‘free market’ destination.  

Part II of this paper provides an overview of the EU-Australia bilateral relationship. Part III 

conducts an article-by-article analysis of key provisions in the proposed trade agreement, 

addressing challenges, policy validity, and viable solutions. Key areas of focus include trade 

in goods (particularly agricultural products), critical minerals, geographical indications, and 

sustainable development provisions. This paper adopts a comparative approach, utilising 

materials from other trade agreements and empirical economics to illustrate the EU’s 

negotiation challenges in the Asia-Pacific region. Concluding remarks will be presented in Part 

IV. 

II  BACKGROUND OF THE EU-AUSTRALIA BILATERAL RELATIONSHIP 

The bilateral relationship between the EU and Australia traces back to 1997, when both parties 

signed the Australian-European Joint Declaration (Declaration). This formalised their 

commitment to enhancing cooperation across a wide-ranging agenda.6 In its Preamble, the 

Declaration recognised the close historical, political, economic and cultural ties between the 

 
 

 
5  Department of Foreign Affairs and Trade (DFAT), Australia-European Union Free Trade Agreement (Web Page, 2022) 

<https://www.dfat.gov.au/trade/agreements/negotiations/aeufta#:~:text=The%20FTA%20builds%20upon%20Australia,a%20rules%
2Dbased%20international%20order.>. 

6  Joint Declaration on Relations Between the European Union and Australia (Joint Declaration), European Union—Australia, signed 
26 June 1997. 
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EU and Australia.7 It also highlighted their shared commitments to the ‘promotion of human 

rights, fundamental freedoms, democracy and the rule of law’8 as foundational principles 

shaping their domestic and international policies. This early Declaration sought to promote free 

market principles, enabling cross-border market access in conformity with the World Trade 

Organisation (WTO) rules, thereby strengthening the multilateral trade system.9 This 

commitment laid the groundwork for trade liberalisation efforts and the implementation of 

WTO principles governing trade in goods, services, and investment between the EU and 

Australia.10  

At the time, the key sectors identified for collaboration centered on telecommunications, 

financial services, maritime transport, and professional services.11 However, with respect to 

mining or energy related goods and services, the parties merely agreed to ‘exchange 

information and encourage cooperation’, considering each other’s competition policy and 

consumer protection frameworks.12 The limited scope of these commitments necessitated 

further dialogue on critical sectors such as energy and natural resources. 

Building upon the Declaration, Australia and the EU recognised the need to establish priorities 

for future collaborations. As a result, in 2003, the parties signed an ‘Agenda for Cooperation’ 

(Agenda),13 which expanded their collaboration across several key areas: security and strategic 

issues; trade and investment; education, science and technology; transport and infrastructure; 

environmental cooperation; and migration and asylum policies.  

The Agenda effectively replaced the Declaration, introducing specific trade-related 

commitments. Regarding trade, the Agenda aimed to resolve ‘outstanding issues’ in the 

bilateral Wine Agreement, as well as to advance negotiations on agriculture by implementing 

policies granting tariff and quota-free access for least developed countries.14  

 
 

 
7  Ibid, Preamble. 
8  Ibid. 
9  Ibid, 2 ‘Common Goals’. 
10  Ibid, 3 ‘Dialogue and Cooperation’. 
11  Ibid. 
12  Ibid. 
13  Australia and the European Union: An Agenda for Cooperation, European Union—Australia, signed April 2003. 
14  Ibid. 
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In 2008, the relationship was further strengthened through the signing of a formal Partnership 

Framework, which elevated the EU-Australia relationship to a ‘strategic partnership built on 

shared values and common ambition’.15  

From a trade perspective, the Partnership Framework sought to promote a rules-based 

multilateral trading system, consolidating and expanding the existing investment relationship 

between the parties.16 Both the EU and Australia shared a common objective of advancing 

trade liberalisation, believing that their mutual trade interests were best served through a rules-

based multilateral trading system—namely, the WTO—complemented by a potential FTA.17 

Building on this foundation, the parties continued to deepen their cooperation, leading to the 

development of a more comprehensive legal framework that would further formalise their 

strategic ties. 

III  EXPLORING THE FRAMEWORK AGREEMENT 

The cooperation between Australia and the EU was further strengthened in 2017 when both 

parties agreed on a Framework Agreement.18 This Framework Agreement entered into force 

on 21 October 2022 following ratification by all parties.19  

Article 1 states the purpose of the Framework Agreement is to strengthen partnership between 

the parties.20 The core element in achieving this purpose is confirmation of their commitment 

to democratic principles, fundamental freedoms and the rule of law.21 The rule of law, as 

outlined in Article 2, serves as a fundamental pillar, referring to the underpinning of domestic 

and international policies of the parties.22 The following passage seeks to critically examine 

the primary constituents of this Framework Agreement, beginning with trade-related 

provisions. 

 
 

 
15  European Union–Australia Partnership Framework (Partnership Framework), European Union—Australia, signed 29 October 2008. 
16  Ibid, Objective II. 
17  Ibid. 
18  Framework Agreement Between the European Union and Its Member States, of The One Part, and Australia, of The Other Part, 

European Union—Australia (Framework Agreement), signed 21 October 2022. 
19  Department of Foreign Affairs and Trade (DFAT), ‘Framework Agreement between the European Union and Australia’ (Web Page, 

2022) <https://www.dfat.gov.au/geo/europe/european-union/australia-european-union-eu-framework-agreement>. 
20  Framework Agreement (n 18) art 1(1)(a). 
21  Ibid art 2(2). 
22  Ibid. 
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A  Trade in Goods and Services 

Part IV of the Framework Agreement addresses trade-related matters, stating that parties shall 

cooperate in ‘securing the conditions for and promoting increased trade and investment 

between them’.23 However, the issue of how to ‘secure’ such a commitment and what 

‘conditions’ shall be referred to is a question of law. This requires parties to cooperate in 

adopting and aligning their respective laws and policies to create a harmonised regulatory 

environment conducive to bilateral trade and investment flows. The text of Article 15 suggests 

parties shall seek to prevent and remove ‘non-tariff related’ obstacles, such as the elimination 

of quotas or quantitative restrictions on imports and exports. Since both the EU and Australia 

operate within the WTO framework, the General Agreement on Tariffs and Trade (GATT)24 

serves as a ‘guiding compass’ in assessing the validity and scope of Article 15.  

Article XI of the GATT supports the elimination of quantitative restrictions, including 

prohibitions such as import/export licences and quotas.25 However, the Framework Agreement 

remains silent on the removal of tariffs. A crucial trade principle under GATT is the ‘Most 

Favoured-Nation’ (MFN) Treatment, defined in Article 1, which mandates that ‘any advantage, 

favour, privilege or immunity’ granted by a contracting party to another must be ‘immediately 

and unconditionally’ extended to all other WTO members.26 The use of demanding terms like 

‘immediately’ and ‘unconditionally’ highlights the criticality, urgency, and the implied 

intention placed upon this principle. Notably, the Framework Agreement does not explicitly 

incorporate the MFN principle, creating a potential gap in the assurance of equal treatment 

among trading partners. 

A relevant case study is the EU-UK Trade and Cooperation Agreement (2020), which 

establishes ‘zero tariffs and quotas’ on goods and services traded between the two parties, 

provided they meet rules of origin requirements.27 This raises an important question: if the EU 

applies MFN treatment strictly, should it ‘immediately and unconditionally’ remove all tariffs 

and quotas for similar imports from other WTO members, including Australia? 

 
 

 
23  Ibid art 15(1). 
24  General Agreement on Tariffs and Trade (GATT), signed 30 October 1947 (entered into force provisionally 1 January 1948). 
25  Ibid art XI. 
26  Ibid art I. 
27  European Union-United Kingdom Trade and Cooperation Agreement, signed 30 December 2020; see also Ilze Jozepa, ‘New 

Customs Rules for Trade With the EU’ (Web Page, 2023) UK Parliament (House of Commons Library) 
<https://commonslibrary.parliament.uk/new-customs-rules-for-trade-with-the-
eu/#:~:text=Tariffs%20and%20rules%20of%20origin,in%20their%20production%20come%20from.>. 
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However, under Article XXIV of GATT, bilateral or regional trade agreements —such as the 

EU-UK deal—may be exempt from MFN obligations.28 As Trost observes, these agreements 

can be exempt from MFN obligations provided they meet certain criteria, including covering 

‘substantially all trade’ between the parties and ensuring the agreement does not raise barriers 

to trade with third countries.29 This allows preferential agreements to coexist with WTO 

principles. 

According to the DFAT, the EU imposes higher tariffs than Australia on many industrial goods. 

Specifically, Australian exports to the EU face 12% tariffs on minerals and metals, 10% tariffs 

on wood and paper and 7% tariffs on chemicals.30 Moreover, Australian agricultural exports—

including beef, sheep meat, sugar, cheese and rice—are constrained by EU tariff quotas.31  

Data from the Australian National Farmers’ Federation (2021) reveal that agricultural exports 

to the EU face an average 14.2% tariff—significantly higher than the 4.2% average tariff 

imposed on non-agricultural products.32 Australian dairy exports are subject to a hefty 32.3% 

tariff, while sugar and meat face 27% and 19% tariffs, respectively.33  

The proposed FTA between Australia and the EU aims to eliminate all EU tariffs on industrial 

and agricultural goods, providing Australian exporters with a competitive advantage over other 

producers. In return, Australia will also reduce tariffs on EU imports. However, Article 15 does 

not appear to fully align with this objective. Recent negotiation dialogues indicate that the EU 

has maintained a quota on Australian agricultural exports, limiting their annual value to 

approximately €600 million.34 Given that agriculture is one of Australia’s major export sectors, 

this restriction significantly curtails market access for Australian producers.  

Görg commented on this proposal, noting that ‘the EU imported agricultural products worth 

about €200 billion in 2022. The offer to Australia accounts for around 0.3% of total EU 

agricultural imports.’35 This figure denotes minimal improvement to Australia’s existing export 

 
 

 
28  General Agreement on Tariffs and Trade (GATT) art XXIV. 
29  Fred Trost, ‘Reconciling Regional Trade Agreements with the Most Favoured Nation Principle in WTO-GATT’ (2008) 5 Macquarie 

Journal of Business Law 43. 
30  DFAT (n 4). 
31  Ibid. 
32  National Farmers’ Federation, Australia-EU FTA (Web Page, 2021) <https://nff.org.au/wp-

content/uploads/2021/03/NFF_Factsheet_Australia-EU-FTA_2021A-1.pdf>. 
33  Ibid. 
34  Andreas Becker, EU-Australia Free Trade: What Can We Learn from the Failure? (2023) Deutshe Welle 

<https://www.dw.com/en/eu-australia-trade-talks-what-can-we-learn-from-the-failure/a-67333414>. 
35  Ibid, quoting Professor Holger Görg, Interview with Deutshe Welle (11 July 2023). 
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levels, reinforcing concerns that the FTA fails to provide meaningful access to the EU 

agricultural market. This issue has, prima facie, become the key disagreement between the EU 

and Australia, preventing the parties from reaching a final agreement. Given the economic 

significance of agricultural exports, Australia is unlikely to accept a deal that does not grant its 

farmers substantial access to the lucrative EU market.  

One of the proposals raised by the EU in recent trade discussions is the claiming of naming 

rights over certain food products , including Parmesan Cheese, Feta and Prosecco.36 Despite 

the ancestral ties between the EU citizens and Australian traditional producers, the European 

Commission classifies these labels as intellectual property, specifically as geographical 

indications (GIs)—which denote the origin and authenticity of these products.  

This is not the first instance of the EU advocating for GI protections. Provisions on intellectual 

property rights, including GIs, appear in several EU bilateral trade agreements, such as those 

signed with Mexico, Chile and Singapore.37 The EU has reaffirmed its commitment to GI 

protections in its recent trade agreement with New Zealand, signed on 9 July 2023.38 Under 

that agreement, New Zealand must provide protection for 1,975 EU geographical indications, 

covering a wide range of food and beverage products.39 The use of terms such as ‘kind’, ‘type’, 

‘imitation’ in relation to these protected names will be prohibited on New Zealand food 

products entering the EU market. 40  Furthermore, restrictions will extend to any misleading 

use of flags, images, or symbols that may suggest a false geographical origin.41 Additionally, 

the EU will provide reciprocal protection for 23 New Zealand-registered GIs, primarily for 

wines and spirits.42 

 
 

 
36  Peter Hobson and Mike Harrison, ‘Australia Wants Better EU Offer on Meat and Sugar to Clinch Trade Deal – Minister’ (Web Page, 

2023) Reuters <https://www.reuters.com/markets/commodities/australia-wants-better-eu-offer-meat-sugar-clinch-trade-deal-minister-
2023-10-25/>; See also Gabriël Moens and Kevin Liu, ‘How agriculture Doomed the Proposed EU-Australia Free Trade Agreement’, 
(Web Page, 16 January 2024) The Spectator Australia <https://www.spectator.com.au/2024/01/how-agriculture-doomed-the-
proposed-eu-australia-free-trade-agreement/>. 

37  European Commission, Protecting EU Creations, Inventions and Designs (Web Page, 2012) 
<https://policy.trade.ec.europa.eu/enforcement-and-protection/protecting-eu-creations-inventions-and-designs_en>; EU-Mexico Free 
Trade Agreement, Provision 41; EU-Chile Free Trade Agreement, Provision 25; EU-Singapore Free Trade Agreement, Chapter 10; 
see also EU’s regulatory enforcement actions through Regulation No 386/2012 (EU). 

38  Free Trade Agreement Between New Zealand and the European Union, signed on 9 July 2023, Chapter 18. 
39  Intellectual Property Office of New Zealand, European Union Geographical Indications and Changes to Legislation (Web Page, 1 

May 2024) <https://www.iponz.govt.nz/get-ip/geographical-indications/eu-geographical-indications/>. 
40  European Commission, The EU-New Zealand Agreement Explained, (Web Page, 2023) < https://policy.trade.ec.europa.eu/eu-trade-

relationships-country-and-region/countries-and-regions/new-zealand/eu-new-zealand-agreement/agreement-explained_en#gi>. 
41  Ibid. 
42  Intellectual Property Office of New Zealand (n 39). 

https://policy.trade.ec.europa.eu/enforcement-and-protection/protecting-eu-creations-inventions-and-designs_en
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The EU’s firm stance on GIs presents a challenge for Australian producers seeking to retain 

established product names in global markets. Labelling wines such as Prosecco when they are 

produced in the Adelaide Hills of South Australia may not be entirely reasonable. However, 

adopting alternative names without a centralised framework would likely increase regulatory 

scrutiny and impose additional costs on suppliers. Rather than surrendering these naming 

rights, a viable solution would be to establish a national naming system, coordinated by the 

Australian government. This system would implement uniform certification guidelines across 

all Australian states, enhancing regulatory consistency and formal recognition.  

The challenge of relinquishing these naming rights is, however, significant. All affected 

products—both those intended for export and those sold domestically —would be bound to 

replace their existing labels, meaning they could no longer be marked as ‘Parmesan Cheese’, 

‘Feta’ or ‘Prosecco’. The controversy surrounding these names is multifaceted. On one hand, 

these names originate from specific geographic regions in Europe and symbolise centuries of 

traditional production methods and cultural heritage. On the other hand, many of these terms 

have evolved into widely recognised product categories, functioning more as generic 

descriptors than as strict geographical indicators.  

These modifications could inadvertently benefit imported substitute products, as the familiar 

labels tend to be more appealing to consumers. As Marketing Professor Steven Greenland at 

Charles Darwin University aptly observed: 

Prosecco might evoke warm summer evenings while prosciutto conjures scenes of generous 

platters at a casual weekend lunch. But would “sparkling wine” or “thinly sliced ham” have the 

same impact?43 

GI names have the potential to attract prices that are often double those of comparable but non-

registered products due to their strong international recognition, consumer familiarity, and 

market appeal.44 This may very well be the diplomatic strategy employed by the EU to drive 

the competitiveness of its agricultural exports. There is compelling evidence supporting this 

conjecture; for instance, following the signing of its trade agreement with New Zealand, the 

European Commission explicitly stated: 

 
 

 
43  Steven Greenland, What’s in a Name? Quite A Lot If It’s Prosecco, Parmesan or Mozzarella, (Web Page, 2023) The Conversation 

<https://theconversation.com/whats-in-a-name-quite-a-lot-if-its-prosecco-parmesan-or-mozzarella-209505>.  
44  Ibid. 
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EU farming communities stand to gain from easier access to the New Zealand market and more 

opportunities to sell their produce due to tariff elimination… [and] among others, New Zealand 

will liberalise at entry into force EU pigmeat, wine and sparkling wine, chocolate, sugar 

confection[e]ry and biscuits.45 

The European Commission further declared: 

The Agreement will protect the full list of EU wines and spirits (close to 2000 names) ... In 

addition, 163 of the most renowned EU food GIs, such as Asiago, Comté or Queso Manchego 

cheeses … will be protected in New Zealand…The Agreement also foresees the opportunity to 

add more GIs in the future.46 

Beyond direct barriers to trade, the EU also imposes indirect barriers through its  Common 

Agricultural Policy (CAP) —a complex and extensive subsidy system. Under this policy, the 

EU government distributes approximately $85 billion USD annually to its farmers, creating a 

competitive advantage that some argue is unfair.47 The legal basis for CAP is Article 38 of the 

Treaty on the Functioning of the European Union,48 which aims at improving agricultural 

productivity and safeguarding EU farmers to ensure a fair standard of living.49  

In the recent WTO ruling in United States – Anti-dumping and countervailing duties on ripe 

olives from Spain,50 the US argued that its domestic producers of ripe olives had suffered an 

adverse impact due to CAP subsidies, contending that the Spanish olive farmers were ‘unfairly 

subsidised’. However, the WTO ruled in favour of the EU, on the basis that the eligibility for 

this subsidy was not directly linked to olive production and failed to meet the ‘specificity’ 

requirement under the Agreement on Subsidies and Countervailing Measures (SCM 

Agreement).51 Consequently, the WTO found that CAP subsidies had no direct impact on 

processors and exporters.52 

The Australian National Farmers’ Federation argues that the only feasible solution to offset the 

effects of the CAP support scheme and the EU’s proposed naming rights restrictions is the 

 
 

 
45  Ibid. 
46  Ibid. 
47  National Farmers’ Federation (n 32). 
48  Treaty on European Union (Maastricht Treaty), opened for signature 7 February 1992, [1992] OJ C 191/1 art 38. 
49  Ibid art 39(1)(a)-(b). 
50  United States – Anti-Dumping and Countervailing Duties on Ripe Olives from Spain (Panel Report) WT/DS577/R, adopted 20 

December 2021. 
51  Agreement on Subsidies and Countervailing Measures, opened for signature 15 April 1994, 1869 UNTS 14 (entered into force 1 

January 1995) art 2(2.1).  
52  United States – Anti-Dumping and Countervailing Duties on Ripe Olives from Spain (Panel Report) WT/DS577/R, adopted 20 

December 2021. 
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complete elimination of tariffs and quotas on Australian agricultural commodities entering the 

EU market.53 Considering the potential burden this agreement would impose on Australian 

exporters, it is likely that Australia will maintain its position and remain unwilling to 

compromise on the EU’s naming rights proposal. 

The economic feasibility of an EU-Australia trade agreement must be assessed not only in 

terms of market access but also through established trade models that predict the actual volume 

of trade. One such model, the gravity model of trade, hints that while the economic size of the 

trading partners is directly proportional to trade volume—meaning larger GDP figures of both 

trading partners typically result in greater trade volume—geographic proximity acts as a 

negative factor.54  

𝑉𝑜𝑙𝑢𝑚𝑒	𝑜𝑓	𝑇𝑟𝑎𝑑𝑒!"#$"% = 𝐺
𝐺𝐷𝑃!"&𝐺𝐷𝑃$"%'

𝐷𝑖𝑠𝑡𝑎𝑛𝑐𝑒!"#$"%(
 

Figure 1: Gravity Model of Trade 

As analysed by Guttmann and Richards in their discussion on future Australian trade 

perspective, geographic proximity is a significant negative variable affecting trade volume, 

presumably due to rising trade costs with distance.55 This is particularly relevant for EU-

Australia trade, where a considerable portion of exchanged products consists of ‘nondurable 

goods’56 such as cheese and meat. These goods must be consumed within a limited period, 

placing elevated requirements on the transportation system which will lead to higher costs. 

Beyond EU-Australia trade, a broader negotiation challenge is emerging for the EU in the Asia-

Pacific region. Abbott and Lee-Makiyama raised the notion that following the establishment 

of the Trans-Pacific Partnership (TPP)—a partnership that currently comprises 11 Pacific 

economies—the EU must act urgently to negotiate FTAs with TPP signatories. They emphasise 

 
 

 
53  National Farmers’ Federation (n 32). 
54  The empirical trade theory developed by Dutch Economist Jan Tinbergen, the trade volume is directly proportional to two countries’ 

GDP and inversely proportional to their geographic proximity. In this instance, G is a constant and θ denotes the elasticity of trade, 
which encompasses trade costs and the type of goods being traded. Agricultural produce is commonly known as a substitute good, 
meaning consumers may replace it with other goods while maintaining the same level of utility; see Scott Baier and Samuel 
Standaert, ‘Gravity Models and Empirical Trade’ (2020) Oxford Research Encyclopedia of Economics and Finance. 

55  Simon Guttmann and Anthony Richards, ‘Trade Openness: An Australian Perspective’ (2004) Reserve Bank of Australia Research 
Discussion Paper 7. 

56  Susan Black and Tom Cusbert, ‘Durable Goods and the Business Cycle’ (2010) Reserve Bank of Australia Bulletin, Appendix A. 
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that ‘these FTAs … are primarily not about additional market access—but are to maintain the 

current baseline and defend existing market shares’.57  

Additionally, with the progressive relief of recent geopolitical tensions, the Association of 

South-East Asian Nations (ASEAN) is expected to become a common economic area. The 

Regional Comprehensive Economic Partnership (RCEP),58 established by ASEAN, aims to 

establish a comprehensive economic partnership by merging ASEAN’s existing FTAs and will 

provide Australian businesses with new access to the Indo-Pacific region.59 

The emergence of RCEP as a major trade framework in the Indo-Pacific highlights the 

increasing regional economic integration Australia is engaging in. This reinforces the 

increasing urgency for the EU to conclude an FTA with Australia to secure its market share, 

and highlights Australia’s strategic necessity to secure favorable trade terms with the EU, 

ensuring its agricultural exports remain competitive amid evolving trade alliances and shifting 

market dynamics. 

As presented in the EU negotiation memorandum objectives with Australia on 13 September 

2017, the European Commission stated:  

The Agreement should provide for the progressive and reciprocal liberalisation of trade in 

goods, services and foreign direct investment.60  

The essential component in this statement is the element of ‘reciprocity’. It refers to the mutual 

exchange of benefits between negotiating parties, ensuring that concessions granted by one 

side are met with equivalent advantages from the other. This concept is foundational in trade 

negotiations, as it fosters balanced agreements that serve the interests of both parties.  

The American Harvard scholar Ian Roderick Macneil expanded on this notion in his mature 

writings on ‘Relational Contracting’, observing that ‘reciprocity’ does not simply denote 

‘monetised exchange’ or any commodity exchange using money established under capitalism; 

instead, Macneil emphasised that ‘reciprocity’ is not strict equality but rather about achieving 

 
 

 
57  Roderick Abbott and Hosuk Lee-Makiyama, ‘EU and Australia: Europe’s Challenges and Policy Options for Future Trade’ in 

Annmarie Elijah (eds), Australia, the European Union and the New Trade Agenda (ANU Press, 1st ed, 2017) 218. 
58  Regional Comprehensive Economic Partnership (RCEP), opened for signature 15 November 2020, entered into force 1 January 2022 

(ASEAN) <https://asean.org/our-communities/economic-community/integration-with-global-economy/regional-comprehensive-
economic-partnership-rcep/>. 

59  Ibid; see also Department of Foreign Affairs and Trade (DFAT), Regional Comprehensive Economic Partnership Agreement (RCEP) 
(Web Page, 2022) DFAT <https://www.dfat.gov.au/trade/agreements/in-force/rcep>. 

60  European Commission, Recommendation For a Council Decision – Authorising the Opening of Negotiations for a Free Trade 
Agreement with Australia, (Document No 472, EUR-Lex, 2017) Annexure A. 
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‘some kind of evenness’.61 Macneil held the view that these agreements involved ‘co-operative 

social behaviour, behaviour characteri[s]ed by a willingness and ability to work with others 

…’, the agreement shall encompass a similarity of selfish interest, whereby what improves the 

utility of one party will also enhance the utility of the other party.62 

Geographical indications protection has been an indispensable part of the EU’s free trade 

agreements, and it is highly unlikely that the EU will abolish this protection in its negotiations 

with Australia. Food system researchers have found that participating in a GI framework can 

be seen as ‘a way to increase quality and add value to production, thus creating a competitive 

advantage by offering a product that has unique characteristics that come from its place of 

origin’.63  

Marketing Professor Steven Greenland has suggested that, rather than viewing GIs solely as a 

trade barrier, Australian producers should capitalise on the growing consumer demand for 

Australian sourced food and Australia should utilise this opportunity to promote its unique 

geographical brand values.64 Former Austrade economist Professor Tim Harcourt has 

highlighted the potential gains from new naming rules, commenting: 

 Tasmania has some of the cleanest water in the world, as well as some of the best barley 

growing land in Australia. So maybe ‘Tasmanian Whisky’ is a far more saleable name, than 

calling it ‘Scotch Whisky from Hobart’…65 

Recent research conducted by Charles Darwin University reinforces this perspective, 

identifying key brand values of Australian agri-food products—including unique climate, soil 

and traditional community values—and Australia’s reputation for quality and ethically 

produced goods.66 These selling points may enable Australia developing more of its own 

geographical indicators in the future.67 

Agreeing to the EU’s GI conditions would require Australian producers to rename some of 

their products and this would be a large and costly exercise. However, this proposal warrants 

 
 

 
61  Ian R Macneil, The New Social Contract: An Inquiry into Modern Contractual Relations (Yale University Press, 1980) 44; David 

Campbell, ‘Ian Macneil and the Relational Theory of Contract’ in David Campbell (ed), the Relational Theory of Contract: Selected 
Works of Ian Macneil (Sweet & Maxwell, 1st ed, 2001) 3, 4. 

62  David Campbell (n 61) 9-10, 17. 
63  Vitória Aparecida Cardoso et al, ‘The Benefits and Barriers of Geographical Indications to Producers: A Review’ (2022) 37(6) 

Renewable Agriculture and Food Systems (Cambridge University Press) 707, 708-709. 
64  Greenland (n 43). 
65  Julian Lorkin, ‘Who Moved My Cheese? EU Name Rules Could Give Australia a Boost’ (Web Page, 2019) UNSW Business School 

Media <https://www.unsw.edu.au/newsroom/news/2019/08/who-moved-my-cheese--eu-name-rules-could-give-australia-a-boost>. 
66  Greenland (n 43). 
67  Ibid. 
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serious consideration, as it could provide Australian farmers access to the lucrative EU market, 

in conjunction with the promotion of Australia’s geographical brand benefits. The government 

and key agencies, such as the Commonwealth Scientific and Industrial Research Organisation 

(CSIRO) should support local farmers in rebranding their produce to align with these trade 

realities.68  

Dr Paula Zito from the Adelaide University Law School has advocated for a dedicated food GI 

framework, which would protect the connection between regional food and Australian 

regions.69 On an international scale, such a framework would strengthen Australia’s trading 

position with some of Australia’s trading partners, for instance, China, where cultural traditions 

and production methods play a significant role in market perception.70 A robust GI framework 

would not only signal Australia’s commitment to GI protections but also provide a foundation 

for securing reciprocal protections for Australian GIs in international markets.71 

To overcome current negotiation impasses, Australia may benefit from strategies used by other 

nations in securing trade agreements with the EU. One viable, but more importantly sensible 

approach, is to separate GI discussions from broader FTA dialogues. As observed in the India-

EU FTA talks and the China-EU Agreement on Geographical Indicators, GI consultations have 

been conducted independently and will not form a chapter of one single, comprehensive 

agreement.72 This separation has facilitated progress in other areas while preventing GI 

protection from becoming a roadblock to negotiations.73 

The EU’s intellectual property proposals in past negotiations with Australia reveal its rigorous 

approach to GI protection. For instance, in Chapter 20 of the EU’s 2018 proposal, the EU 

 
 

 
68  Ibid. 
69  Paula Zito, ‘Current and Future Protection of Geographical Indications in Australia’ (2021) 16(4-5) Journal of Intellectual Property 

Law & Practice 348, 353-356.  
70  Ibid. 
71  Ibid.  
72  European Commission, ‘EU-India Free Trade Agreement, Investment Protection Agreement and Geographical Indications 

Agreement’ (Web Page, 2022) < https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-
regions/india/eu-india-agreement_en>; Agreement Between the European Union and the Government of the People’s Republic of 
China on Cooperation on, and Protection of, Geographic Indications, opened for signature 4 December 2020, entered into force 1 
March 2021, OJ L 408/3 . 

73  Hanns Günther Hilpert, Christian Wagner and Bettina Rudloff, ‘Negotiations on a Free Trade Agreement between India and the EU’ 
(Web Page, 2023) German Institute for International and Security Affairs <https://www.swp-berlin.org/10.18449/2023C11/>. 
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sought to restrict comparative advertising,74 prohibiting ‘any direct or indirect commercial use’ 

of a protected GI for comparable products; and ‘any misuse, imitation or evocation’ of a GI.75  

This implies that restrictions on GIs could limit even truthful commercial advertising—such as 

‘Australian Feta’—despite clear origin disclosure. The Law Council of Australia’s Intellectual 

Property Committee opposes these provisions, arguing that they unnecessarily restrict 

comparative advertising protections under Australian law.76 In its submission to DFAT, the 

Council emphasised that Australia’s existing trade mark regulations (such as Trade Marks Act 

1995 (Cth) section 122(1)(d)) already provide robust consumer protections against misleading 

advertising.77  

The EU-Canada Comprehensive Economic and Trade Agreement (CETA) presents an 

alternative approach to GI protections. Unlike the EU’s proposal for Australia, CETA avoids 

the expressions ‘direct or indirect commercial use’ or ‘misuse, imitation or evocation’, 

allowing Canadian law to  preserve comparative advertising protections.78 Therefore, the Law 

Council of Australia has proposed adjustments to the wording of the EU proposal, 

recommending that it closely follow the corresponding language used in in CETA, which 

states: 

Each Party shall provide the legal means for interested parties to prevent: …  

b) the use of any means in the designation or presentation of a good that indicates or suggests 

that the good in question originates in a geographical area other than the true place of origin in 

a manner which misleads the public as to the geographical origin of the good; and  

c) any other use which constitutes an act of unfair competition within the meaning of 

Article 10bis of the Paris Convention for the Protection of Industrial Property (1967) done at 

Stockholm on 14 July 1967.79 

 
 

 
74  European Commission, ‘European Union's (EU) Proposal For the EU-Australia FTA’ (Web Page, 2018) European Commission, 

Chapter XX – Intellectual Property art X.34; Law Council of Australia Intellectual Property Committee, ‘Proposed Australia-
European Union Free Trade Agreement: Submission Concerning Geographical Indications Issues’ (Web Page, 2019) Law Council of 
Australia <https://lawcouncil.au/publicassets/b178299d-0f22-ea11-9403-005056be13b5/3716%20-%20%20Proposed%20Australia-
European%20Union%20Free%20Trade%20Agreement%20Submission%20Concerning%20Geographical%20Indications%20Issues.
pdf>. 

75  European Commission (n 73) Chapter XX – Intellectual Property art X.34(1)(a). 
76  Law Council of Australia Intellectual Property Committee (n 75) 5. 
77  Ibid; Trade Marks Act 1995 (Cth) s 122(1)(d); Competition and Consumer Act 2010 (Cth) sch 2 s 18, which provides that a person 

does not infringe a registered trade mark if the trade mark is used for comparative advertising, provided it is not misleading under 
Australian consumer law. The EU’s proposal to prohibit non-misleading comparative advertising is inconsistent with the principles of 
Australian trade mark law and consumer law, and it may restrict legitimate competition. 

78  Law Council of Australia Intellectual Property Committee (n 75), 5 citing Trademarks Act, RSC 1985, c T-13 (Canada) s 11.16(3). 
79  Ibid, citing Comprehensive Economic and Trade Agreement (CETA), opened for signature 30 October 2016, entered into force 21 

September 2017, art 20.19(2)(b)-(c). 
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Similarly, the EU-Japan Economic Partnership Agreement (EPA) contains explicit GI 

disclaimers. For example, in the listing of ‘Parmigiano Reggiano’, a footnote clarifies that 

protections do not override existing trademark rights for ‘Parmesan’ in Japan.80 These 

precedents suggest that Australia should advocate for similar disclaimers in its negotiations to 

preserve commercial flexibility. As the Law Council of Australia’s Intellectual Property 

Committee has suggested, Australia should propose the insertion of additional disclaimers 

where necessary for individual GIs that are ‘particularly problematic’.81 That is, many of these 

terms may not be recognised as GIs or given extensive protection in jurisdictions of Australia’s 

trading partners, hence Australian producers should not be prohibited from using an indication 

on the list to compete in those jurisdictions.82 

Ultimately, trade cooperation must align with Article 15 of the Framework Agreement, 

‘recognising the value of trade liberalisation as a driver of global economic growth’.83 This can 

only be achieved by adopting co-operative behaviour moving into further dialogues and 

making equitable adjustments to the preceding negotiation outcomes. 

B  Natural Resources and Critical Minerals 

Free trade in agricultural goods and services has been a central topic in discussions under the 

Framework Agreement. However, the exclusion of natural resources and critical minerals 

remains a major point of contention in the ongoing  negotiations, which have now spanned over 

half a decade.  

One of the EU’s key demands in the FTA negotiations is the inclusion of a provision requiring 

Australia to maintain uniform pricing for gas and critical minerals across both domestic and 

EU export markets—a policy commonly referred to as ‘dual-pricing’.84 This would mean that 

Australia could not impose price differentiation between its domestic market and its exports to 

the EU. Additionally, the EU has sought assurances that Australia will not impose restrictions 

on gas exports to the EU.  

 
 

 
80  Ibid, citing Economic Partnership Agreement (EPA), opened for signature 17 July 2018, entered into force 1 February 2019. 
81  Ibid 8. 
82  Ibid 9. 
83  Framework Agreement (n 18) art 15(6). 
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Review < https://www.afr.com/politics/federal/show-some-respect-king-takes-aim-at-eu-over-mining-demands-20230930-p5e8q9>. 



                                                                International Trade and Business Law Review                                   

 

19 

Australia has resisted this proposal, citing concerns over its Australian Domestic Gas Security 

Mechanism (ADGSM).85 The ADGSM is designed to ensure a stable and sufficient supply of 

natural gas for domestic energy users, particularly during periods of anticipated shortages.86  

The ADGSM recently underwent reforms to enhance its flexibility in responding to domestic 

gas supply shortfalls.87 Under the revised mechanism, the activation process can now be 

assessed quarterly, allowing adjustments ahead of peak seasonal demand periods; the reforms 

also introduce protections for long-term gas contracts, ensuring greater investment stability in 

Australia’s gas sector, while LNG exporters now share equal responsibility in preventing 

domestic shortfalls, reinforcing a more balanced and responsive regulatory framework.88 

Despite these reforms, the ADGSM remains a ‘measure of last resort’, activated only when 

market-based solutions and regulatory intervention have failed to secure adequate gas supplies 

for Australian energy users. The mechanism allows the Minister for Resources to determine 

whether there will be a shortage of natural gas in a forthcoming quarter, a so-called domestic 

shortfall quarter.  Under the Customs (Prohibited Exports) Regulations 1958, Australia can 

prohibit LNG export during a shortfall quarter until written permission is granted by the 

Minister.89  

This restriction is permitted under Article XI(2)(a) of the GATT, which allows temporary 

quantitative restrictions to prevent critical shortages of a product that is essential to the 

exporting party.90 LNG is seen as the main power source for, and thus vital to, Australia’s 

mining industry, particularly in Western Australia where grid infrastructure and pipelines are 

limited. Therefore, the EU’s proposed ‘dual pricing’ policy could disrupt the equilibrium of 

both the ADGSM and Western Australia’s gas reservation policy.  
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Gas Security Mechanism) Guidelines 2023, Guideline 6(3). 
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Although LNG exports to the EU do not face tariffs, the EU does impose tariffs on other natural 

resources, such as rare earth minerals. The Minister for Resources, Madeleine King, has urged 

EU negotiators to reconsider their approach, stating: 

 It’s them imposing the tariffs on the things they need ... They can have them, but they’ll just 

have to pay more...91  

While the ADGSM and dual pricing are distinct issues, both remain central to the FTA’s natural 

resources negotiations due to their implications for Australia’s resource management policies. 

Article 48 of the Framework Agreement further reinforces the importance of energy security, 

stating: 

The Parties… shall endeavour, within the scope of their respective competences, to enhance 

cooperation … with a view to developing policies to increase energy security; promoting global 

energy trade and investment; improving competitiveness; [and] improving the functioning of 

global energy markets.92  

Since the ADGSM aligns with the express objectives of Article 48 and remains a necessary 

public policy in fulfilling a legitimate purpose—to enhance the energy security of Australia—

Australia is unlikely to concede on this issue. As a ‘measure of last resort’, the mechanism is 

expected to have only a minimal burden on global energy trade and investment. Therefore, 

future discussions should aim for a balanced approach that acknowledges the EU’s pricing 

concerns while ensuring Australia’s national energy security framework remains intact. 

C  Bilateral Investment 

Another key objective of the proposed FTA is to enhance investment opportunities for 

businesses in both regions, fostering a more stable and attractive environment for two-way 

investments. Article 16 of the Framework Agreement outlines the parties’ commitment to 

strengthening their mutual understanding of investment issues, exploring mechanisms to 

facilitate investment flows, and fostering transparent, non-discriminatory and open investment 

rules.93 The text seeks to provide certainty to investors through a transparent legal system, to 

attract foreign capital, bolster domestic businesses, and integrate Australia and the EU more 

effectively into the global supply chain.  

 
 

 
91  Hans van Leeuwen (n 85). 
92  Framework Agreement (n 18) art 48(a)-(d). 
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Beyond facilitating large-scale investment, Article 29 of the Framework Agreement 

specifically encourages the parties to improve the competitiveness of small and medium-sized 

enterprises (SMEs) by stimulating transfers of technology and exchanging best practices on 

access to finance.94 This provision supports Australian businesses by expanding their access to 

modern technologies, increasing the availability of diverse financing options, and ultimately 

boosting market productivity and long-term growth. 

Part V of the Framework Agreement establishes a legal framework for investment cooperation, 

ensuring efficient dispute resolution mechanisms. Article 32 encourages arbitration as the 

preferred method for resolving civil and private commercial disputes, enabling parties to avoid 

the national litigation system and instead seek resolution through a flexible neutral arbitral 

tribunal (i.e. a neutral arbitration seat and lex arbitri either via institutional or ad hoc 

arbitration).  

In the event of a contractual dispute between an Australian and German enterprise, for example, 

rather than resolving their disputes in the Australian or German courts, parties should 

incorporate an arbitration clause in their contract specifying a neutral arbitration seat, such as 

in Singapore, where proceedings would be governed by the Singapore International 

Arbitration Centre (SIAC) Arbitration Rules.95 Arbitration as the preferred resolution method 

in international investment contracts provides parties with the flexibility in choosing where 

their dispute is to be heard and the composition of the arbitral tribunal (i.e. the arbitrators). It 

offers parties confidence in the decision makers’ independence and impartiality. 

Furthermore, multilateral investment contracts are often relational contracts, they are long in 

duration, and involve reciprocal relationships, making arbitration an essential tool in preserving 

business relationships. By avoiding formal litigation, parties can mitigate reputational risks, 

reduce financial burdens, and ensure continuity in their contractual arrangements, keeping their 

agreements ‘alive’ while maintaining mutual confidence. 

D  Combating Financial Crime and Law Enforcement Cooperation 

The Framework Agreement reinforces the commitment of both parties to upholding the rule of 

law, particularly in areas of financial crime prevention and law enforcement cooperation.  
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Article 33 promotes cross-border collaboration among law enforcement authorities to disrupt 

transactional crime threats, which are common to both economies. This cooperation is 

facilitated through mutual assistance in investigations, the exchange of investigation 

techniques, and joint training programs for law enforcement personnel.96  

Under Article 34, the parties commit to combat terrorism, organised crime, and corruption, by 

complying with existing international obligations.97 Additionally, the Framework Agreement 

expands cooperation in the recovery of assets derived from corruption, enhancing transparency 

and accountability in financial transactions.98  

Article 36 addresses the prevention of cybercrime, recognising the growing threats posed by 

high-technology crimes, particularly those involving illegal content distribution over the 

internet.99 Meanwhile, Article 37 outlines requirements for  anti-money laundering (AML) and 

counter-terrorism financing (CTF) measures, obligating both parties to implement policies in 

accordance with the Financial Action Task Force (FATF) standards100—the globally 

recognised framework for AML/CTF compliance. 

E  Climate Change and Sustainable Development Obligations 

Climate change has become a material risk for international businesses, driving an increasing 

focus on corporate social responsibility (CSR) and environmental, social, and governance 

(ESG) standards. The United Nations Global Compact has positioned ESG as a central 

governance framework, influencing regulatory developments worldwide. 

The Framework Agreement addresses these concerns in Articles 45-46, emphasising the 

protection, conservation and sustainable management of natural resources and biodiversity as 

fundamental principles guiding both current and future developments.101 To achieve this, the 

Framework Agreement requires parties to implement multilateral environmental agreements 

and forge ‘common grounds’ on environmental issues.  
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The EU has been a global leader in ESG regulation, introducing stringent disclosure 

requirements such as the Luxembourg Stock Exchange’s sustainability disclosures standards, 

widely regarded as the gold standard in sustainable finance.102  

Australia, by contrast, has been relatively late in adopting ESG measures but has recently 

accelerated its efforts. This shift is reflected in the June 2023 Consultation Paper on mandatory 

climate-related financial disclosure laws, released by the Australian Federal Treasury.103 The 

Consultation Paper highlights Australia’s intention to align its reform principles with the EU, 

aiming to ‘strengthen transparency and improve the flow of useful information to investors’.104  

A key aspect of Australia’s proposed mandatory disclosure framework is the use of business 

turnover thresholds, mirroring the approach taken by the EU’s Corporate Sustainability 

Reporting Directive (CSRD), which officially came into force in January 2025.105 The 

Treasury Laws Amendment (Financial Market Infrastructure and Other Measures) Bill 2024, 

passed on 9 September 2024, formally introduced these climate-related financial reporting 

requirements, with mandatory sustainability disclosures set to begin from 1 January 2025.106 

In the agriculture sector, Australia has developed the Australian Agricultural Sustainability 

Framework (AASF), a joint initiative led by the Australian National Farmers’ Federation and 

supported by the Australian Government.107 Established in 2020, the AASF aims to align 

Australian agricultural practices with global sustainability standards. 

The first report was released in 2025,108 with the Australian Farm Institute and CSIRO serving 

as primary delivery partners. The framework is designed to integrate global sustainability 

initiatives, including: the UN Sustainable Development Goals (SDGs); the Sustainable 

Agriculture Initiative; the Sustainability Assessment of Food and Agriculture Systems (SAFA); 
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103  Australian Federal Treasury, ‘Climate-Related Financial Disclosure Consultation Paper’ (Web Page, June 2023) Australian 
Government <https://treasury.gov.au/sites/default/files/2023-06/c2023-402245.pdf>. 

104  Ibid 4. 
105  Ibid 6-7. 
106  Treasury Laws Amendment (Financial Market Infrastructure and Other Measures) Bill 2024, Commonwealth Parliament (17 

September 2024) <https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r7176 >; 
Corporations Act 2001 (Cth) s 292A; ASIC, ‘ASIC Urges Businesses to Prepare for Mandatory Climate Reporting’ (Media release 
No 24-205MR, 18 September 2024) <https://asic.gov.au/about-asic/news-centre/find-a-media-release/2024-releases/24-205mr-asic-
urges-businesses-to-prepare-for-mandatory-climate-reporting/>. 

107  National Farmers’ Federation, Australian Agricultural Sustainability Framework (Web Page, 2020) 
<https://nff.org.au/programs/australian-agricultural-sustainability-framework/>. 

108  Australian Agricultural Sustainability Framework, AASF Sustainability Frameworks (Report, February 2025) 
<https://aasf.org.au/wp-content/uploads/2025/02/AASF-Sustainability-Frameworks.pdf>. 
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and Taskforces for Climate-related and Nature-related Financial Disclosures.109 Australian 

commodity initiatives such as Farming for the Future and AgCare have also contributed to 

shaping the framework.110 

The EU, along with other industrialised nations, has been a strong advocate for incorporating 

environmental protection provisions into WTO trade liberalisation agreements. In contrast, 

Australia—alongside developing and least-developed countries—has historically regarded 

environmental concerns as a ‘non-trade issue’ (NTI), external to trade negotiations.  

However, as issue linkage between trade, environment, human rights, and labour standards 

continues to progress, these provisions are increasingly shaping international trade patterns.111 

The inclusion of environmental protection provisions in the Framework Agreement, together 

with Australia’s adoption of sustainability initiatives such as the AASF and mandatory climate-

related financial disclosure laws, strengthens its commitment to high sustainability standards. 

This development may provide agriculture-protectionist EU countries with a stronger 

justification for engaging in trade with Australia on environmental grounds, as Australia’s 

enhanced regulatory framework aligns more closely with their own sustainability-driven trade 

policies. 

F  State-to-State Dispute Settlement 

The Framework Agreement establishes a state-to-state dispute settlement mechanism for 

transparent and efficient resolution of disputes.  

Under Article 56, the Framework Agreement requires parties to form a Joint Committee, 

composed of representatives of both parties, with the objective of promoting the effective 

implementation of the Framework Agreement.112 The Committee is responsible for handling 

disputes between parties in the application or interpretation of the Framework Agreement.113  

Article 57, which governs dispute settlement procedures, allows either party to refer disputes 

to the Joint Committee for resolution in a ‘timely and amicable manner’.114 The provision 

 
 

 
109  National Farmers Federation (n 106). 
110  Ibid. 
111  See Karolina Milewicz et al, ‘Beyond Trade: The Expanding Scope of the Nontrade Agenda in Trade Agreements’ (2016) 62(4) 

Journal of Conflict Resolution 743, 743. 
112  Framework Agreement (n 18) art 56(3). 
113  Ibid. 
114  Ibid art 57(2)-(4). 
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outlines specific timelines for escalation, for example, for a ‘case of special urgency’ such as 

breaches of human rights or the rule of law disputes may be referred to senior officials of the 

Committee.115 If no resolution is reached within 30 days, the dispute may be submitted to 

ministers for urgent consideration.116 If unresolved within 45 days, the parties may take 

measures, including suspending provisions or terminating the agreement.117 

The Framework Agreement provides that the Joint Committee adjudicates disputes concerning 

both  ‘the application or interpretation’ of the Framework Agreement.118 Bernasconi-

Osterwalder, in her work published by the International Institute on Sustainable Development 

(IISD), cites the UNCTAD Series on Issues in International Investment Agreements in 

explaining the distinction between ‘interpretation’ and ‘application’ in treaty disputes.119 

‘Interpretation’ involves determining the meaning of a provision within a specific context, 

while ‘application’ concerns whether the actions taken or proposed by contracting parties align 

with an agreement’s terms, objectives, and purpose.120 Incorporating both terms in one clause 

is ‘all-encompassing’, capable of covering all disputes arising from the Framework Agreement, 

whether they involve direct claims or indirect diplomatic protection claims.121  

Article 57 defines a ‘dispute’ as a ‘matter of difference’ arising from implementing the 

Framework Agreement.122 While this provides clarity on when disputes may be raised, it also 

introduces potential limitations on the overall scope of eligible claims. As cited in Bernasconi-

Osterwalder’s analysis, a ‘matter of difference’ under public international law is “disagreement 

on a point of law or fact, a conflict of legal views or interests between two persons.”123 Case 

law reinforces this principle, for instance, in Liberia v South Africa124, the ICJ noted that a 

dispute exists only if “the claim of one party is ‘positively’ opposed by the other”.125 In 

 
 

 
115  Ibid art 57(3). 
116  Ibid. 
117  Ibid art 57(4). 
118  Ibid art 57(2). 
119  Nathalie Bernasconi-Osterwalder, Best Practices in State-State Dispute Settlement in Investment Treaties (Report, International 

Institute for Sustainable Development, February 2024) 7, citing United Nations Conference on Trade and Development (UNCTAD), 
Dispute settlement: State–state 
(UNCTAD Series on Issues in International Investment Agreements, 2003) 14 <https://www.iisd.org/system/files/publications/best-
practices-state-state-dispute-settlement-investment-treaties.pdf>. 

120  Ibid.  
121  Bernasconi-Osterwalder (n 120). 
122  Framework Agreement (n 18) art 57(2). 
123  Bernasconi-Osterwalder (n 120). 
124  Liberia v South Africa (Preliminary Objections) (International Court of Justice, 21 December 1962) [1962] ICJ Report 319. 
125  Bernasconi-Osterwalder (n 120). 
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Republic of Ecuador v United States of America126, the arbitral tribunal dismissed Ecuador’s 

claim, ruling that the United States’ silence on treaty interpretation did not constitute a 

dispute.127 These precedents illustrate the potential constraints of Article 57—raising the 

question of whether ‘silence’ or avoidance constitute a dispute under the Framework 

Agreement. 

The Framework Agreement allows foreign investors and Australian investors overseas to 

access an international tribunal to resolve investment disputes. The broad scope of Article 57 

permits state parties to file claims over disputes arising from treaty interpretation.128 As noted 

by Bernasconi-Osterwalder, in Italy v Cuba, the tribunal asserted that investor-state dispute 

settlement clauses do not halt state-state dispute claims until an investor-state case has been 

filed.129  

Based on the provisions of the Framework Agreement and supporting case law, the EU-

Australia FTA provides a robust dispute resolution system—one that balances state-to-state 

legal protections with mechanisms that safeguard investment and consumer interests. However, 

the scope of Article 57 introduces potential constraints, particularly regarding whether 'silence' 

or avoidance can constitute a dispute under the Framework Agreement. This ambiguity raises 

jurisdictional concerns, which may affect how disputes are recognised and handled. While the 

inclusion of both application and interpretation disputes ensures comprehensive coverage, the 

effectiveness of the escalation process outlined in Article 57 will ultimately depend on how 

these procedural uncertainties are addressed in practice. 

IV  CONCLUSION 

The bilateral connection between Australia and the EU, established over two decades ago, 

continues to strengthen their natural partnership, which extends beyond economic and ancestral 

ties. This relationship reflects a shared commitment to a rules-based international order. The 

Framework Agreement aims to remove trade barriers, promote competition, and create 

employment opportunities within bilateral labour markets. Additionally, it establishes dispute 

resolution mechanisms, such as state-to-state arbitration, and seeks to mitigate climate risks by 

 
 

 
126  PCA Case No 2012-5 (Republic of Ecuador v United States of America) (Final Award) (Permanent Court of Arbitration, 29 

December 2012), 208-228. 
127  Ibid. 
128  Framework Agreement (n 18) art 57. 
129  Republic of Italy v Republic of Cuba (Final Award) (Ad Hoc Arbitral Tribunal, 15 January 2008), 4. 
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imposing coherent, internationally aligned climate policies and sustainable development 

guidelines, thereby reducing the risk of climate-related disasters.  

While the Framework Agreement is virtuous, it is not flawless; it fails to address tariff-related 

obstacles, particularly around industrial and agricultural goods. A sensible observer would 

recognise the underlying diplomatic tensions and competing self-interests within the 

negotiations, which have contributed to delays in reaching a final agreement.  

The protection of geographical indications has been a fundamental element of EU free trade 

agreements, making it highly unlikely that the EU will abolish GI protections in its negotiations 

with Australia. However, Australia’s reputation for quality, ethically sourced agri-food 

products offers an opportunity to develop its own protected GIs. Establishing a dedicated food 

GI framework would not only assure the EU of Australia’s commitment to GI protections, but 

also provide Australia with a legal basis to secure GI recognition from its own trading partners.  

To overcome the GI deadlock, a pragmatic approach would be to separate GI negotiations from 

the broader FTA discussions, allowing progress on other trade-related matters while ensuring 

GI protections do not become a major obstacle to finalising the agreement. 

The inclusion of environmental protection provisions in the Framework Agreement, combined 

with Australia’s development of sustainability frameworks —such as the AASF and mandatory 

climate-related financial disclosure laws—enhances Australia’s ESG standing. As Australia 

aligns its sustainability standards with global best practices, agriculture-protectionist EU 

nations may find new justification for expanding trade ties with Australia, recognising its 

commitment to high environmental standards as a basis for increased market access. 

Geopolitical dynamics may conceivably serve as a catalyst for overcoming negotiation 

differences. An analogy can be drawn to the US-Australia FTA negotiations in the early 2000s 

where parties had made abortive attempts to conclude an agreement. A real opportunity 

appeared, however, during the US war in Iraq in which Australia strongly supported the US 

position and became one of its alliance partners, resulting in President Bush recompensing  

Australia with a free trade agreement.130 Currently, Australia supports the EU’s policy towards 

 
 

 
130  National Archives of Australia, The 2003 Cabinet Papers in Context (Web Page, 2003) <https://www.naa.gov.au/explore-

collection/cabinet/latest-cabinet-release/2003-cabinet-papers-
context#:~:text=Negotiation%20of%20a%20free%20trade,agreement%20between%20the%20two%20countries.>. 
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wars in Ukraine and Gaza and this support may well surmount the existing differences between 

Australia and the EU, with a free trade agreement being forged from this alliance. 

Amid rising competition in the Indo-Pacific region, the EU must act urgently to negotiate a 

deal to secure its market share. With the European Parliament elections in 2024 and the recent 

Australian federal election having now concluded, the negotiators are ready to resume 

discussions without electoral distractions.  

For the proposed FTA to have a material influence on the prosperity of the parties, they must 

agree to disagree—particularly on agricultural policies and energy security concerns, which 

remain the most significant areas of contention. Successful negotiations require reciprocity, 

fairness, and a co-operative behaviour, ensuring equitable adjustments to the existing terms left 

on the table. Recognising trade liberalisation as a driver of global economic progress will 

ultimately bring the parties one step closer to the ‘free market’ destination. 
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ABSTRACT 

The rapid deployment of renewable energy projects is a key feature of efforts to transition to a 

lower carbon economy. At the same time, there are expanding global expectations of companies 

to operate in a manner that respects human rights – including the emergence of laws mandating 

that companies conduct ‘human rights due diligence’ (‘HRDD’) in relation to their activities 

and engage meaningfully with rightsholders that may be impacted by them. Situated at the 

nexus of these two trends, this article considers the relationship between the responsibility to 

respect human rights under the globally endorsed United Nations (UN) Guiding Principles on 

Business and Human Rights (‘UNGPs’) and the concept of just transition. It analyses the 

potential of the European Union’s (EU) Corporate Sustainability Due Diligence Directive 

(‘CSDDD’), to support a just transition in renewable energy project deployment through the 

requirements for companies to engage with affected rightsholders. The article argues for 

adopting a just transition capability approach, which suggests that in order to achieve a 

transition that supports a long-term movement to a fairer society, the discharge of the business 

responsibility to respect human rights through the implementation of HRDD should be viewed 

not only as an obligation of process but an obligation of ensuring outcomes that can support 

the realisation of human capabilities. 
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 I  INTRODUCTION 

The growing business and human rights (BHR) architecture which includes treaties, 

regulations, frameworks, principles and multi-rightsholder initiatives, is increasingly becoming 

crystallised in mandatory due diligence legislation, including the pivotal European Union’s 

(EU) Corporate Sustainability Due Diligence Directive (CSDDD) adopted in 2024.1 

Concurrently, greater realisation of the impacts of the climate crisis means that the transition 

to a low carbon economy through renewable energy deployment is a human rights imperative. 

However, emerging trends globally demonstrate that wind and solar projects are being 

deployed without meaningful and genuine engagement and resulting in subsequent adverse 

human rights impacts, contrary to a just transition.  Such adverse impacts have included forced 

relocation, poor consultation, failures to respect the Indigenous right to free, prior and informed 

consent (FPIC), and violations of the rights to a healthy environment and clean water.2 This 

article is concerned with the impacts on the human rights of communities and does not address 

impacts on the rights of workers. 

Decarbonisation of the global economy is fundamental to reducing devastating environmental 

and human rights impacts. Yet the transition itself must be achieved in a way that does not itself 

negatively impact on rights. Rapid deployment of renewable energy projects has repeatedly 

come at the cost of the human rights of local communities, including Indigenous groups. They 

resulted in litigation against project developers, including in relation to their failure to engage 

with communities as part of their human rights due diligence.3 For the energy transition to be 

considered a ‘just transition’, there is a pressing need for the human rights impacts of renewable 

energy deployment to be addressed, prevented and mitigated. At the same time, there are 

 
 

 
1  Parliament and Council Directive (EU) 2024/1760 of 13 June 2024 on Corporate Sustainability Due Diligence and Amending    

Directive (EU) 2019/1937 and Regulation (EU) 2023/2859 [2024] OJ L, 5.7.2024. 
2  Elodie Aba, ‘A Fast and Fair Energy Transition: How Community Legal Action and New Legislation Are Shaping the Global Shift to 

Renewable Energy’ (2023) 8(2) Business and Human Rights Journal 252. 
3  See, eg, European Center for Constitutional and Human Rights, ‘Paris Appeal Court admits civil lawsuit against EDF's wind park in 

Mexico’ (Press release, 18 June 2024) <https://www.ecchr.eu/en/press-release/paris-appeal-court-admits-civil-lawsuit-against-edfs-
windpark-in-mexico/>.  
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changing expectations of business behaviour, which have shifted even faster in the context of 

climate change, where the need for sustainable approaches to both environment and people is 

ever more evident and pressing. Reputational risk is more and more salient as companies are 

increasingly held to account by consumers, shareholders, and in the context of renewable 

energy deployment, by impacted communities and their representatives. However, many 

companies still struggle with identifying potential human rights impacts, taking appropriate 

action to address these impacts, and monitoring the effectiveness of their actions.4 This can 

lead to failure to identify potential or actual adverse human rights impacts, even in contexts 

where there is well-documented evidence of harm.5  

Situated at the nexus of these trends, this article considers the potential of the CSDDD to 

support a just transition by preventing human rights harms by business and helping to ensure 

positive outcomes for communities impacted by renewable energy deployment. In doing so, it 

aims to clarify the contribution that effective human rights due diligence could make to the 

realisation of a just transition. Further, the article contributes to existing commentary on 

provisions on affected rightsholder engagement in mandatory HRDD law.  

The CSDDD was adopted in May 2024 and must be transposed in all 27 Member States by 26 

July 2026. The CSDDD requires EU companies and third-country companies with high 

turnover in the EU market to conduct due diligence in relation to their own operations and 

business relationships, which may capture companies that sell to or buy from the EU internal 

market, or those that are subsidiaries of EU companies.6 Further,  the CSDDD is likely to have 

considerable implications for companies and rightsholders worldwide given the extensive 

global value chains involved in the EU market.7 On the other hand, scholars have flagged 

concerns that the CSDDD does not, in reality, create the necessary architecture for meaningful 

rightsholder engagement, given the wide discretion granted to in-scope companies as to whom 

to engage with as part of due diligence.8 Some consider that the shortcomings in the CSDDD 

 
 

 
4  Ibid. 
5  Madhura Rao and Nadia Bernaz, ‘Corporate Responsibility for Human Rights in Assam Tea Plantations: A Business and Human 

Rights Approach’ (2020) 12(18) Sustainability 7409.  
6  CSDDD (n 1) arts 2, 8–12.  
7  Karin Buhmann and Leonard Feld, ‘Shifting boundaries: a transnational legal perspective on the EU Corporate Sustainability Due 

Diligence Directive’ (2024) 15(3) Transnational Legal Theory 370.  
8  Caroline Lichuma, ‘One Step Forward, Two Steps Backward: Progress Towards the EU’s Proposed Corporate Sustainability Due 

Diligence Directive and Provisions for Global South Participation in Due Diligence Processes’, Afronomics Law (Blog, 2 December 
2022) < https://www.afronomicslaw.org/category/analysis/one-step-forward-two-steps-backward-progress-towards-eus-proposed-
corporate>. 



                                                                International Trade and Business Law Review                                   

 

33 

may provide companies with a significant degree of discretion which may perpetuate power 

imbalances between corporations and rights-holders.9 The article evaluates these concerns by 

analysing the potential of the CSDDD and identifying where the legislation may fall short. 

The article also outlines what is meant by ‘just transition’ and articulates the relationship 

between it and ‘business and human rights’. It argues that while the interrelatedness and 

interdependence between advancing respect for human rights and ensuring just transitions are 

becoming increasingly recognised globally, from a theoretical perspective, there is a potential 

conflict. Namely, the discharge of the business responsibility to respect through HRDD as set 

out in the UNGPs has been construed as an obligation of process, while just transition arguably 

encompasses obligations of both process and outcome.10 Increasingly recognising this tension, 

scholars have argued that companies may in fact be subject to both positive and negative human 

rights obligations, and that for rightsholders themselves, it is vital that HRDD is not just a 

tickbox compliance exercise but one that results in substantive positive outcomes. 

To address this tension, this article argues for a just transition capability approach which can in 

part be supported by robust requirements for meaningful rightsholder engagement as part of 

the HRDD process. It aims to demonstrate that the CSDDD in its current form leaves too much 

discretion to business, while at the same time moving the dial forward in indicating that 

companies have positive and not just negative obligations when it comes to human rights. 

Section II outlines gaps in current global business practice, specifically in terms of companies’ 

implementation of effective human rights due diligence and meaningful stakeholder 

engagement. It draws on pertinent examples of litigation in relation to renewable energy and 

fossil fuel projects, particularly their obligation for decarbonisation. Section III sets out the 

background on the UNGPs and just transition and outlines emerging trends. Section IV 

considers the relationship between BHR and just transition, before proposing an approach to 

just transition that supports the realisation of human capabilities in Section V. Section VI then 

uses these reflections to analyse key aspects of the CSDDD, starting with its overall potential 

to support the realisation of a just transition before critically examining key provisions on 

meaningful stakeholder engagement and their potential to improve project-level consultations. 

 
 

 
9  Fatimazahra Dehbi and Olga Martin-Ortega, ‘An integrated approach to corporate due diligence from a human rights, environmental, 

and TWAIL perspective’ (2023) 17(4) Regulation & Governance 927. 
10  John Ruggie, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ 

Framework’, 17th sess, Agenda Item 3, UN Doc A/HRC/17/31 (21 March 2011) (‘UNGPs’). 



 Rosie Rowe 

 
 

34 

Section VII offers a suggested approach and what mandatory due diligence laws should contain 

in order to support working towards a just transition that drives the realisation of human 

capabilities.  

II  GAPS IN CURRENT GLOBAL BUSINESS PRACTICE 

Despite normative expectations and practical compelling reasons to meaningfully engage with 

rightsholders as part of HRDD, there is evidence that it is often limited or occurs only at the 

risk identification stage of the HRDD process. There is also limited involvement of affected 

rightsholders in the design of grievance mechanisms.11 The 2022 Corporate Human Rights 

Benchmark (‘CHRB’) found that 71 per cent of companies scored zero on their approach to 

regular engagement with affected rightsholders.12 At a sectoral level, the 2023 Renewable 

Energy and Human Rights Benchmark found that while some improvements are being made, 

global wind and solar companies are generally falling short on efforts to fulfill their 

responsibility to respect human rights as expected by the UNGPs.13 One of the key limitations 

of HRDD is that companies consult communities without addressing imbalances of 

information, expertise, resources and power.14 This can then result in a tick box consultation on 

terms set by company personnel rather than communities themselves, which can lead to a 

failure to identify or address the genuine concerns that rightsholders may have.15 Where 

rightsholders are not provided with sufficient information, companies are often in a strong 

position to determine topics for engagement as there can be an asymmetry between what the 

companies know about the project and what rightsholders are aware of.16 

A rise of just transition litigation unveils why meaningful engagement with affected 

rightsholders is critical for effective HRDD. The litigation arises from situations where  

communities and workers have not been engaged with meaningfully by state or private actors 

in relation to renewable energy projects and the decommission or failure to decommission 

 
 

 
11  United Nations High Commissioner for Human Rights, Improving accountability and access to remedy for victims of business-

related human rights abuse through non-State-based grievance mechanisms, UN Doc A/HRC/44/32 (19 May 2020). 
12  World Benchmarking Alliance, ‘Corporate Human Rights Benchmark Key Finding: Companies need to translate their commitments 

to rightsholder engagement into meaningful action’ (Webpage, 2022) 
<https://www.worldbenchmarkingalliance.org/publication/chrb/findings/companies-need-to-translate-their-commitments-to-
rightsholder-engagement-into-meaningful-action/>.   

13  UNGPs (n 10); Business and Human Rights Resource Centre, Renewable Energy and Human Rights Benchmark 2023 (Report, 15 
November 2023) <https://www.business-humanrights.org/en/from-us/briefings/renewable-energy-benchmark-2023/>. 

14  Surya Deva, ‘Mandatory human rights due diligence laws in Europe: A mirage for rightsholders?’ (2023) 36(2) Leiden Journal of 
International Law 389. 

15  UN Responsible Business and Human Rights Forum, Asia-Pacific, Session: ‘From ‘Consultation’ to ‘Participation’: A pathway to 
address power imbalances’ (Webpage, 2023) <https://www.rbhrforum.com/consultation-to-participation>.  

16  Deva (n 14). 
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fossil fuel projects.17 Engagement is a critical aspect of just transition, which expects that 

affected communities are involved in decision-making around renewable energy project 

development. However, in recent years, multiple wind and solar energy projects globally have 

failed to respect human rights, in particular by not securing the Free, Prior and Informed 

Consent (FPIC) of Indigenous groups or engaging in meaningful consultation with broader 

affected communities.18  

The right to FPIC is set out in the United Nations (UN) Declaration on the Rights of Indigenous 

Peoples (UNDRIP) and is embedded in the right to self-determination.19 It encompasses 

consent given freely by people who are fully informed prior to any decision being made in 

respect of their lands and waters, and according to their own decision-making processes.20 FPIC 

is expected in relation to projects affecting Indigenous peoples’ lands, territories or other 

resources, particularly in connection with the development, use or exploitation of mineral, 

water or other resources.21 Underpinning this is a right to participate in decision-making in a 

way that aligns with those peoples’ own procedures and through representatives they have 

chosen themselves. It requires states to engage with Indigenous groups through these 

procedures to obtain their FPIC before implementing measures that may affect them.22 

A key example of a claim against companies engaged in renewable energy deployment for 

alleged failure to adequately engage with communities concerns wind farms operated by 

Electricité de France (EDF), a French utility company, and its subsidiaries in Oaxaca, Mexico. 

A claim against EDF was filed under the French Devoir de Vigilance law, which requires in-

scope companies to conduct human rights and environmental due diligence and to publish an 

annual due diligence plan describing their efforts.23 The claim alleges that EDF had failed to 

conduct adequate HRDD or consult with the Unión Hidalgo community in relation to the Gunaa 

 
 

 
17  Annalisa Savaresi and Joana Setzer, ‘Rights-based litigation in the climate emergency: mapping the landscape and new knowledge 

frontiers’ (2022) 13(1) Journal of Human Rights and the Environment 7; Joana Setzer and Catherine Higham, Global trends in 
climate change litigation, 2023 snapshot (Report, 2023) (‘Global trends in climate change litigation’); Global trends in climate 
change litigation (n 57) 4, 9. 

18  Sarah Dolton-Zborowski and Sam Szoke-Burke, Respecting the human rights of communities: A business guide for commercial wind 
and solar project deployment’ Columbia Center on Sustainable Investment (Report, March 2022) 
<https://ccsi.columbia.edu/sites/default/files/content/pics/publications/Business-Guide-Respecting-Community-Rights-Wind-Solar-
Project-Deployment.pdf>. 

19  UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples (2007) A/RES/61/295. 
20  Ibid Article 3; International Labour Organisation, Indigenous and Tribal Peoples Convention, 1989 (No. 169) Article 16.   
21  Ibid. 
22  Ibid Articles 18 and 19.  
23  European Center for Constitutional and Human Rights, Wind park in Mexico: French firm disregards indigenous rights (Case 

Report, November 2020) <https://www.ecchr.eu/fileadmin/Fallbeschreibungen/CASE_RESPORT_EDF_MEXICO_NOV2020.pdf>. 
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Sicarú wind park project developed on their land.24 The plaintiffs allege that EDF interfered 

with meaningful FPIC of the Indigenous community with respect to its wind park project, 

failing to comply with its duty of vigilance. The complaint further alleges that EDF’s vigilance 

plan contains only a fragmented and non-specific identification of risks, with no appropriate 

measures to prevent possible violations resulting from the Gunaá Sicarú project, therefore 

violating the FPIC of the Union Hidalgo community. The claimants seek an injunction against 

EDF to comply with its duty of vigilance, by effectively preventing future violations of 

Indigenous human rights in connection with its project. They also request compensation for the 

harm that has already resulted from the wind park project.25 While the initial claim was 

dismissed on procedural grounds, on appeal the claim was declared admissible by the Paris 

Court of Appeal in June 2024.26  

Given this is an evolving area, the leading case Miledefuenise v Shell clarifies how the UNGPs 

are applied in a just transition context.27 The claim was filed by Friends of the Earth 

Netherlands and six other NGOs on behalf of 17,000 Dutch citizens who alleged that Shell is 

threatening human rights because of its investment in fossil fuel production.28 The Hague 

District Court ordered that, through its corporate policy, Shell must reduce its CO2 emissions 

by 45 per cent by 2030 compared to 2019 levels for the Group and its suppliers and customers.29 

The Court found that the level of emission reductions of Shell and its suppliers and buyers 

should be brought into line with the Paris Agreement on climate change, in order to discharge 

the duty of care under Dutch tort law and inferred from international human rights obligations, 

including the UNGPs.30 The Court regarded the UNGPs as constituting  an authoritative and 

universally endorsed ‘soft law’ instrument.31 The Court made an important observation that the 

responsibility of companies to respect human rights under the UNGPs applies to a company 

 
 

 
24  Ibid.  
25  Business and Human Rights Resource Centre, ‘EDF lawsuit (re Indigenous rights in Mexico, filed in France)’ (Case Profile, 13 

October 2020) <https://www.business-humanrights.org/en/latest-news/edf-lawsuit-re-indigenous-rights-in-mexico-filed-in-
france/?utm_source=mosaic&utm_medium=api>.  

26  European Center for Constitutional and Human Rights, ‘Paris Appeal Court admits civil lawsuit against EDF's wind park in Mexico’ 
(Press release, 18 June 2024) <https://www.ecchr.eu/en/press-release/paris-appeal-court-admits-civil-lawsuit-against-edfs-windpark-
in-mexico/>.  

27  Milieudefensie et al. v Royal Dutch Shell PLC (26 May 2021) C/09/571932/HA ZA 19-379 (District Court of The Hague), English 
Version (Milieudefensie v RDS). 

28  Ibid para 3.2. 
29  Ibid para 5.3. 
30  Sabin Center for Climate Change Law, ‘Climate Case Chart Milieudefensie   et al. v. Royal Dutch Shell plc’, Climate Case Chart 

(Webpage, 2025) 
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regardless of whether the company holds itself out as committed to them, for example in their 

human rights policy.32 Shell has appealed the ruling of the Hague District Court as of writing. 

There are likely to be similar claims brought in the future in Dutch courts that build on the 

findings in this case.33 It may also lead to similar cases in other jurisdictions.  The trend of 

cases shows the direction of travel in terms of broadening the normative nature of the UNGPs 

as they apply even where a company has not committed to them. This case clearly points out 

to the expectations of businesses to address their climate harms that impact human rights.34  

Overall, the current underperformance of companies globally on HRDD and rightsholder 

engagement and the emergence of just transition litigation indicates that there is need to 

examine the relationship between HRDD as a mode of upholding the business responsibility to 

respect human rights and the concept of a just transition. Doing so may help to identify the 

extent to which mandatory HRDD laws can support a just transition. 

Without robust HRDD, including engagement with affected rightsholders, it is increasingly 

likely that projects will result in breaches of human rights harms of people, in contrast to the 

aims of just transition principles. Further, there is likely to be an uptick in litigation as an 

increasing number of mandatory due diligence laws have come into effect, particularly with 

the EU CSDDD’s anticipated global impacts on corporate behaviour. 

III  EMERGING TRENDS AND CONCEPTS 

A  The Field of Business and Human Rights 

Business and human rights is an interdisciplinary area that examines the human rights 

obligations of businesses, states, and individuals, and explores how they could be accountable 

for business-related human rights abuses.35 The UN Guiding Principles on Business and 

Human Rights are soft law, and while they do not create binding obligations, they are the 

globally endorsed standard on business and human rights setting out key expectations across 
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three pillars.36 Pillar I sets out the state duty to protect human rights, while Pillar II recognises 

that  companies have a responsibility to respect all internationally recognised human rights, 

which means they are expected to avoid infringing on the human rights of others and to address 

adverse human rights impacts they are involved in.37 Pillar III expects that both states and 

companies ensure rightsholders have access to remedy.38 The distinction between the state 

responsibility to protect and the corporate responsibility to respect human rights means that the 

latter is framed as a societal expectation to avoid human rights harms rather than a legal duty 

to ensure human rights are protected.39  

In order to fulfil their corporate responsibility to respect human rights, the UNGPs call on 

companies to ‘know and show’ that they are aware of the potential human rights related risks 

to which they may be connected, and that they are taking appropriate steps to manage and 

remedy those that materialise.40 This is referred to as a process of conducting human rights due 

diligence, which (although only being one way that companies can fulfil their responsibility) 

has become ‘a norm of expected conduct’.41 HRDD has been described by John Ruggie, the 

key architect of the UNGPs, as a ‘comprehensive, proactive attempt to uncover human rights 

risks, actual and potential, over the entire life cycle of a project or business activity, with the 

aim of avoiding and mitigating those risks’.42  

The influence of the UNGPs is clear across business. This is evidenced by widespread company 

reporting on human rights risk management, membership of business and human rights 

initiatives, and participation in workshops and conferences.43 Concurrently, civil society has 
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responded by advocating for mandatory due diligence legislation, conducting research into 

company human rights abuses, and benchmarking company human rights performance.44 

Further, investors are increasingly more informed and engaging with companies on human 

rights issues. Finally, a growing number of states themselves have introduced expectations 

through National Action Plans on Business and Human Rights.45 Companies themselves are 

increasingly facing pressure from business partners to identify and manage their human rights 

impacts, with the number of companies disclosing their efforts to do so increasing.46 

While there has been some progress, the challenges for businesses to meet their responsibility 

to respect human rights have remained significant.47 The key criticism of HRDD is that without 

robust implementation by companies, it can be a superficial compliance exercise, or a ‘tick box 

approach’, that is focused on compliance rather than outcomes.48 Consistent findings show that 

HRDD is ‘a key weakness for most companies’.49 Many are found to be overly reliant on 

insufficient social audits, and may silo HRDD from commercial decisions and fail to engage 

with potentially affected rightsholders.50 Others have never undertaken a specific human rights 

due diligence process.51 For example, findings from survey responses from over 100 global 

companies indicate that while many companies have implemented various processes to address 

human rights issues, there is still a long way to go in terms of ensuring full implementation of 

HRDD.52  
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Ultimately, while their influence is clear, the UNGPs have not offered comprehensive 

protection against business actors’ human rights abuses.53 As such, there have been debates on 

the adoption of a binding UN Business and Human Rights Treaty.54 

In June 2014, the UN Human Rights Council in Geneva adopted a resolution drafted by 

Ecuador and South Africa.55 An open-ended intergovernmental working group (IGWG), 

chaired by Ecuador, was then established with the mandate to elaborate an international legally 

binding instrument on transnational corporations and other business enterprises with respect to 

human rights. There have been a series of draft instruments since, with an updated version of a 

Third Revised Draft released in July 2023.56 This revised draft sets out expectations relevant 

to the discussion here and contributes to the mosaic of international normative expectations of 

business to conduct HRDD and to meaningfully engage with rightsholders as part of the 

process. It would require states to oblige companies to conduct HRDD and to communicate  

regularly and in an accessible manner to rightsholders, particularly to affected or potentially 

affected persons, to account for how they address through their policies and measures any actual 

or potential human rights abuses that may arise from their activities including in their business 

relationships.57  

It goes on to explain that as part of HRDD measures, companies should be required to conduct 

‘meaningful consultations with individuals or communities whose human rights can potentially 

be affected by business activities, and with other relevant rightsholders’58 and specifically, that 

companies should ensure consultations with Indigenous peoples are conducted in accordance 

with international standards on FPIC.59 However, there have been significant challenges to the 
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progress of this treaty, which has been characterised by lack of active engagement from many 

states, and disagreements between others, limiting the level of participation in substantive 

negotiations.60  

Given the significant challenges for companies and barriers to securing a global treaty, it is 

necessary to consider how global standards on responsible business conduct are evolving into 

mandatory national HRDD laws as discussed in the following section. 

B  The Transition from Voluntary to Mandatory Measures 

The CSDDD is the most prominent example to date of the hardening of the UNGPs’ soft law. 

While the CSDDD is largely in line with the UNGPs, it has the potential to profoundly 

transform corporate practices within the European Union (EU), with spillover effects beyond 

the EU.61 The Directive already obliges businesses, at least those falling within its scope, to 

respect human rights. Such legislation also has the potential to force businesses to actively 

work towards a just transition by embedding human rights protections into their operations, 

particularly through promoting meaningful engagement with affected rightsholders.62 HRDD 

is more about a consistent practice of reviewing how business decisions and actions may impact 

different people in different contexts than it is about a single technical exercise.63 

From their inception, the application of the UNGPs to companies has largely depended on self-

regulation alongside voluntary initiatives such as certification schemes and collaborative 

industry partnerships that seek to improve corporate compliance with international human 

rights law.64 These voluntary business initiatives have generated awareness across many sectors 

and increased expectations for businesses to manage human rights risks, but have largely not 

led to substantive positive outcomes for rightsholders as discussed in the previous section. After 

more than a decade of the UNGPs, there has been a gradual transition from voluntary 

approaches to mandatory obligations for companies to conduct HRDD because voluntary or 

‘soft law’ measures had not resulted in a significant reduction in human rights harms.65 The 
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movement towards the hardening of soft law has been the result of government support, civil 

society pressure, investor expectations and business support for clear obligations to respect 

human rights and create a ‘level playing field’.66 There has been the emergence of regulatory 

requirements applying to specific sectors, commodities or issues, with companies facing a 

‘mosaic of fragmented due diligence requirements’67 alongside a rising tide of legislative 

proposals that mandate a general requirement for companies to conduct HRDD. The mandatory 

HRDD laws should be aligned with established international norms, because alignment will 

support ‘coherence, legal certainty, predictability, and efficiency in implementation across 

jurisdictions’.68 Further, the findings of the World Benchmarking Alliance Social Benchmark 

2024 indicate that companies based in countries with robust HRDD measures scored 60 per 

cent higher than those in countries without such measures, suggesting that domestic HRDD 

laws may have a significant impact on company human rights performance.69  

Some argue that mandatory HRDD laws should go further than the established international 

norms in order to ensure better outcomes for rightsholders. For example, Lichuma argues that 

setting detailed requirements to meaningfully engage with affected rightsholders across HRDD 

would strengthen due diligence obligations and rebalance power from companies towards 

rightsholders, while ambiguous approaches leaving wide discretion to companies would 

jeopardize the possibility of truly meaningful engagement and perpetuate ‘superficial ritualism’ 

in place of effective HRDD.70 Similarly, Deva argues that mandatory HRDD laws should 

attempt to address asymmetrical power dynamics between companies and people by requiring 

effective participation of rightsholders at all stages of HRDD, shifting from an obligation of 
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process to one that envisages outcomes.71 The argument that mandatory HRDD laws should 

address power dynamics and set clear requirements for rightsholder engagement across HRDD 

is robust given that existing iterations of due diligence have not prevented human rights harms. 

Further, in order to support a just transition, this article finds that mandatory HRDD laws should 

go beyond the UNGPs by providing additional obligations for meaningful participation of 

affected rightsholders in the HRDD process and clearly set positive obligations for companies 

that envisage not only a ‘just process’ but also ‘just outcomes’ or, in other words, that ‘require 

a standard of result rather than merely a standard of conduct’.72  

Mandatory HRDD laws should align with the UNGPs but also provide additional obligations 

on meaningful engagement with affected rightsholders and clearly set positive obligations for 

companies. Such an approach would align with broader interpretations of business duties to 

protect human rights, and with a broader interpretation of just transition which envisages both 

a ‘just’ process in transition activities but also the outcome of a fairer, low-carbon society where 

human rights are respected (discussed further in Section III). This would serve two purposes – 

first, to ensure that company approaches are practicable and effective so that HRDD actually 

serves its purpose, and second, to ensure a just transition and prevent or minimise human rights 

harms to affected rightsholders. 

C  Origin of the Concept of Just Transition 

As Morrison explains in the introduction to his book on systems thinking approaches to just 

transition, the basic idea is: 

…very easy. There is a climate emergency, and the world must implement all the actions needed 

to achieve Net Zero carbon emissions by 2050. The actions we must take will have significant 

social consequences that need to be managed… For any transition to be seen as a ‘just’ one, also 

makes intrinsic sense. An ‘unjust’ transition, by contrast, which rides roughshod over social 

considerations, is likely to cause worker, community, and wider societal opposition. And 

opposition – expressed by how people work, vote, protest, withhold consent or consume – might 

threaten the very transition itself. Ultimately, a ‘Just Transition’ is in the eye of the beholder – a 
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transition is ‘just’ when workers, communities, indigenous peoples, consumers – feel this to be 

the case.73 

The concept of just transition forms part of a larger sustainability narrative on how low-carbon 

transitions can be implemented justly and equitably.74 A decarbonisation without justice risks 

ignoring or exacerbating existing social inequalities and injustices related to energy and climate 

vulnerabilities at the local and global scales.75  

The concept of ‘just transition’ has evolved from a labour-centred approach to a comprehensive 

framework addressing the impacts of climate change on workers and communities.76 It aims to 

ensure that the shift to a low-carbon economy is equitable and protects vulnerable 

populations.77 Just transition has gained prominence in international climate law, influencing 

the interpretation of climate obligations and principles. 78 Indeed, the concept of broader just 

transition pathways is now understood by the 2023 COP28 UN Climate Change Conference in 

Dubai to also include energy, socioeconomic factors, development priorities, and poverty 

eradication, through ‘inclusive and participatory approaches to just transitions that leave no 

one behind’.79 

The growing appeal of the just transition concept has brought its rising occurrence across 

policies and scholarship. However, there is no universally agreed understanding of the term 

just transition, which continues to be deployed in distinct ways in different settings.80 In the 

field of law, the concept is undefined and seems underdeveloped in comparison with other 

domains like philosophy, ethics, political studies and economy. With extensive transitions 

towards renewable energy already underway globally and growing pressure for their speedy 
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completion in order to minimise the adverse effects of climate change, the term just transition 

needs to be clarified to evince its full conceptual power.81 

The concept of just transition arises from a broader entanglement of interlinked concepts of 

environmental justice, climate justice, and energy justice. Broadly, two different approaches to 

the interpretation of just transition can be observed in literature. Some scholars defend a 

traditional narrow approach to the term, asserting that the labour-oriented just transition 

concept is essential in light of the deep political polarisation and ‘job-versus-environment’ 

tensions, particularly in the context of phasing out fossil fuels and the impact on workers in the 

industry.82 For instance, Doorey defines the narrow approach as a set of policies to aid affected 

fossil fuel workers and their communities, as their jobs are phased out.83 Stevis, Morena and 

Krause similarly argue that just transition remains firmly rooted in the union movement at the 

international level.84 Eisenberg claims that it is not clear what a broad call for a just transition 

that goes beyond this scope adds to the powerful and better-known concepts of environmental 

justice, climate justice and energy justice.85   

Conversely, other researchers promote a broader, holistic or integrated understanding of the 

concept.86 McCauley and Heffron propose that the concept of just transition should exceed its 

original strategic purpose and define it as a ‘fair and equitable process of moving towards a 

post-carbon society’.87 In such understanding, the concept should merge the theories of climate, 

energy and environmental justice and attempt to reduce inequality in modern society 

concerning ethnicity, income, and gender.88 Broadly, it aims to ensure that the shift to a low-

carbon economy is equitable and protects vulnerable populations.89 According to Abram and 

others, just transition therefore means an ongoing process of transition that can provide an 

integrated, whole-system perspective on justice (procedural, distributive, recognition, and 

restorative) and that can help in identifying systemic solutions to address environmental and 
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socio-economic concerns.90 Such interpretations, while referring to just transition as a process, 

clearly envisage a result of a fairer, low-carbon and sustainable world that addresses past harms 

and injustices. This approach captures that there should be a central holistic conception of what 

a just transition is, from which there can be a focus on different aspects (such as procedural or 

distributive justice) depending on the specific context. It also helps to ensure that the broad aim 

of just transition is clearly articulated – the outcome of a fairer lower carbon world, and not as 

an aim of process, including limiting the concept to one of transitioning workers into new, 

secure jobs (although this is an important aspect). Therefore, while just transition has been 

described as a ‘process’ (similarly to HRDD) it should be interpreted as not just a process but 

a concept of outcomes. This conception is explored further in Section IV(B). 

IV  THE RELATIONSHIP BETWEEN BHR AND JUST TRANSITION 

A  Shared Goals and Commonalities 

Driving business respect for human rights is increasingly recognised at the global level as 

central to the realisation of a just transition. While the term ‘just transition’ was not present in 

the 2011 Organisation for Economic Co-operation and Development (OECD) Guidelines, the 

Updated Guidelines adopted in 2023 set new standards for corporate responsibility in this 

regard. Referring to the Paris Agreement and taking into account the imperatives of a just 

transition, enterprises are now called upon to assess and address social impacts in the context 

of their environmental management and due diligence activities and to take action to prevent 

and mitigate such adverse impacts both in their transition away from environmentally harmful 

practices, as well as towards greener industries or practices, such as the use of renewable 

energy.91 

It is argued that if the business responsibility to respect is implemented effectively, including 

by ensuring ongoing and meaningful engagement with affected individuals and groups as part 

of HRDD, this can support a just transition by identifying and addressing potential impacts of 

transition activities and embedding core elements of procedural justice. This includes engaging 

with people from the very outset of project development and ensuring they have sufficient and 
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accessible information and are consulted with on an ongoing basis about how they may be 

impacted, thereby taking into account potential barriers to meaningful participation and the 

needs of vulnerable or marginalised rightsholders.92 

A clear starting point is the information note on climate change and the UNGPs published by 

the UN Working Group on Business and Human Rights in June 2023, which provides an 

overview of the trajectory and evolving expectations of business.93 It states that with scientific 

and political developments in recent years, the corporate responsibility to respect human rights 

encompasses climate change-related human rights impacts. To fulfil this responsibility, 

companies should develop action plans in relation to their actual and potential climate change-

related impacts on human rights and the environment, engage meaningfully and effectively 

with relevant rightsholders on climate change-related human rights and environmental impacts,  

and use leverage in business relationships. For example, investors in wind and solar projects, 

joint venture partners or project suppliers could use their influence to require companies 

involved in projects to conduct meaningful due diligence and also to develop ‘just’ transition 

plans.94 

In 2021, the World Benchmarking Alliance launched its Just Transition Assessment, which 

assesses 450 companies in high-emitting sectors on how they are respecting the rights of 

workers, communities and vulnerable groups in the pursuit of low carbon goals.95 Part of the 

assessment includes indicators pertaining to rightsholder engagement. Companies are expected 

to develop and implement just transition planning which respects and promotes the 

fundamental rights of workers, communities and affected rightsholders.96 The methodology 

expects companies to conduct rightsholder engagement on a just transition at the global, 

national, regional, sectoral and local levels, taking into account the impact of the low carbon 

transition on workers and communities along their entire value chain.97 This includes 

 
 

 
92  Shauna Curphey and Jared Cole, ‘Rightsholder engagement in human rights due diligence’ in Corinne Lewis and Constance Wagner 

(Eds) A guide to human rights due diligence for lawyers (American Bar Association Publishing, 2023).  
93  UN Working Group on the issue of human rights and transnational corporations and other business enterprises, ‘Information Note on 

Climate Change and the Guiding Principles on Business and Human Rights’ (June 2023) 
<https://www.ohchr.org/sites/default/files/documents/issues/business/workinggroupbusiness/Information-Note-Climate-Change-and-
UNGPs.pdf>.   

94  Ibid paras 11, 17(e),(g), 21. 
95  World Benchmarking Alliance, 2021 Just Transition Assessment (Report, 2021) 

<https://www.worldbenchmarkingalliance.org/research/2021-just-transition-assessment/>.  
96  World Benchmarking Alliance, 2021 Just Transition Assessment: Our approach to assessing a just transition (Report, 2021) 

Executive summary p 4 < https://www.worldbenchmarkingalliance.org/research/assessing-a-just-transition-measuring-the-
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97  Ibid 16. 
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consulting communities on climate justice and human rights and working with business 

partners to engage with rightsholders in a meaningful way.98 Importantly this includes placing 

expectations on business partners to respect the rights of rightsholders during engagement, 

which has implications for joint venture projects and for suppliers to wind and solar projects.99  

These various developments show a clear direction of travel to where companies are expected 

to implement transition or decarbonisation plans for their operations and supply chains in a 

way that respects human rights, including by engaging meaningfully with affected 

rightsholders about the implications of such plans and as part of HRDD processes. 

Further, the UN Working Group on Business and Human Rights specified a core goal of 

ensuring business respect for human rights as a core element of just transition and sustainable 

development strategies over the next decade.100 It was highlighted that the core UNGP concepts 

of HRDD, meaningful engagement with affected rightsholders and remedy, are powerful 

normative tools for rightsholders, including businesses, to leverage a just transition and a 

sustainable future for all.101 Indeed, Goal 5 of the report mentions that ensuring meaningful 

engagement with affected rightsholders is ‘at the heart of…business strategies to realise 

legitimate and effective responses to addressing human rights risks’ and would help facilitate 

‘a just transition that leaves no one behind’.102 Further, the UN Global Compact recognises that 

respect for human rights is a core component of a just transition and can be implemented 

through HRDD.103 Indeed, the Just Transition Declaration adopted by some states at COP 26 

recognised that respect for human rights across global supply chains is needed to realise a just 

transition.104 Specifically, it urges businesses to conduct HRDD in line with the UNGPs and 

OECD Guidelines.105  

There are correlations between just transition and BHR, particularly in terms of engaging with 

affected rightsholders. Just transition emphasises the inclusion of affected rightsholders in 

planning and implementing transition activities to ensure their voices are heard and their rights 
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<https://www.globalcompact.de/fileadmin/user_upload/20221209_Just_Transition_LK.pdf>. 
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are respected.106 Comparably, the UNGPs set expectations for businesses to engage with 

affected rightsholders, particularly those in vulnerable or marginalised positions, so as to 

understand and address potential human rights impacts of their activities.107 The Shift Project, 

a leading centre of expertise on the UNGPs, produced a report that recognises that people have 

to be at the centre of the transition, and that companies that conduct rightsholder engagement 

as intended by the UNGPs will be better equipped to identify potential risks to people and 

understand the long-term impacts of decisions.108 Overall, effective HRDD can provide a 

holistic view of risks and provide a basis for project developers on how to prioritise their 

responses and subsequent actions in line with just transition principles.109 

These developments demonstrate that the role of business respect for human rights is 

increasingly recognised as critical for the realisation of just transition. However, little attention 

has been turned to renewable energy deployment specifically and the role that the concept of 

business respect for human rights could play in this context in order to ensure a just 

transition.110 

B  Differences: Process v Outcomes 

The previous section outlined the growing recognition of the integral role of business respect 

for human rights in achieving a just transition. However, conceptual differences between these 

two areas presents a challenge. Namely, that HRDD is conceptualised as a process, while a 

holistic view of just transition in theory sets expectations with regard to both process and 

outcomes – with the aim of yielding positive outcomes for rightsholders in the transition to 

cleaner energy. This challenge is explored here, and it is argued that this conceptual difference 

may be bridged if human rights obligations for companies are interpreted as not only negative 

but also positive, thereby recognising HRDD as an obligation of both process and outcome. 
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A preliminary question is whether the implementation of the business responsibility to respect 

is sufficient to support a just transition given that the corporate responsibility is one to respect 

rather than protect, which encompasses positive human rights obligations. The UN Working 

Group on the issue of human rights and transnational corporations and other business 

enterprises emphasises that ‘the essence of the Guiding Principles is the distinction made 

between the State duty to protect and the business responsibility to respect human rights’ 

(emphasis added).111 Similarly, John Ruggie regards the state duty to protect as a key 

requirement of international law, whilst the business responsibility to respect human rights is 

viewed as a social norm,112 or basic social expectation (‘a company’s social licence to 

operate’).113 Ruggie pragmatically aimed to form ‘workable human rights norms’114 amidst 

general business resistance to any mandatory human rights obligations.115 However, this 

characterisation may pose some challenges for just transition as an approach, which expects 

not only robust processes but prevention of harm and positive outcomes for rightsholders as a 

result of transition activities. 

While the UNGPs establish the duty to respect as a wholly negative duty, Guiding Principle 13 

muddies the waters by creating the duty ‘to influence the conduct of third parties’, which has 

indirectly been recognised in international human rights law as a duty to protect.116 More 

generally, Chirwa and Amodu argue that commonly recognised dichotomies in the BHR sphere 

between the responsibility to protect by the state and the responsibility to respect by business 

actors are artificial.117 They argue that: 

… the UNGPs themselves acknowledge the link between positive and negative aspects of the 

concept of ‘business responsibility to respect’, but they muddle the concept of ‘respect’ in the 

process. This responsibility under the UNGPs includes the concept of due diligence to prevent 

and mitigate human rights violations and to account for them if they have already occurred. This 
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113  John Ruggie, ‘Protect, Respect and Remedy: A Framework for Business and Human Rights’ (2008) 3(2) Innovations: Technology| 

Governance| Globalization 189, 191, 199; John Ruggie, Caroline Rees and Rachel Davis, ‘Ten Years After: From UN Guiding 
Principles to Multi-fiduciary Obligations’ (2021) 6(2) Business and Human Rights Journal 179, 191. 

114  Susan Ariel Aaronson and Ian Higham, ‘“Re-righting business”: John Ruggie and the Struggle to Develop International Human 
Rights Standards for Transnational Firms’ (2013) 35(2) Human Rights Quarterly 333, 338. 

115   Radu Mares, ‘“Respect” Human Rights: Concept and Convergence’ in Robert C. Bird et al, (eds), Law, Business and Human Rights: 
Bridging the Gap (Edgar Publishing, 2014), 20.  

116   Jonathan Bonnitcha and Robert McCorquodale, ‘The Concept of “Due Diligence” in the UN Guiding Principles on Business and 
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is practically the definition of the duty to protect as it has been developed in international human 

rights law.118 

Notwithstanding the initial framing of the UNGPs, scholarly debate on corporate human rights 

and responsibilities has increasingly moved away from the negative duty of avoiding harm 

towards the positive responsibility for the protection and fulfilment of human rights.119  

The argument that companies should not only have a responsibility to respect but a positive 

obligation is shared by several scholars. Deva and Bilchitz argue that the responsibility of 

business should include a responsibility to respect and fulfil human rights, with a key issue 

being that HRDD steps do not adequately address the vulnerabilities of communities in terms 

of access to information, expertise, resources and historical injustices.120 Sjåfjell and Cornell 

claim that the minimalist approach of ‘do no harm’ to business responsibilities is insufficient 

and ‘requires a fundamental change in the regulation of business, with the current regulatory 

framework encouraging the perception that minimum compliance with (insufficient) legal 

requirements is adequate’.121  Indeed, it is considered that compliance with basic requirements 

to ‘do not harm’ has not prevented injustices against rightsholders and may therefore not be 

enough to support a just transition to a lower carbon economy. 

There are also theoretical arguments for models of business responsibility to go beyond do no 

harm or the responsibility to respect. These include the UN Norms approach,122 the leverage-

based responsibility model,123  the progressive model of corporate accountability,124 and the 

objective-oriented approach.125 Horbachevska, van Zeben and others explain that there are 

numerous voices calling for the shift from negative to positive corporate human rights 

responsibilities but the normative basis for such a shift remains elusive, and sets out a model 

where this could be operationalised through a capability approach.126 The potential for such an 
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approach to bridge the gap between BHR and just transition is considered in the next section 

of this article. 

V  JUST TRANSITION AS A FOUNDATION FOR HUMAN CAPABILITIES 

This article argues that a capability approach offers some clarity for just transitions theory and 

can help to overcome the process versus outcome dilemma, and in turn potentially support 

interpretations of mandatory measures including the CSDDD in a way that aligns with just 

transition principles.  

Following the introduction of the UNGPs, there has been discussion on whether the capability 

approach could strengthen the UNGPs ‘by laying out the theoretical foundation of the moral 

case for corporate social responsibility’.127 The capability approach, introduced in the 

development discourse by Amartya Sen,128 provides an alternative to economic criteria used 

for establishing levels of human well-being.129 Sen argued that the capability of a person to 

fulfil their basic freedoms and opportunities should be the main indicator of the quality of life, 

human development, justice and sustainability.130 

The capability approach sees people as agents ‘who do things’,131 which means that the focus 

is not only on the potential to act but also on actual acts (effective functionings). Martha 

Nussbaum built on this framework and characterised capabilities as fundamental entitlements 

that are preconditions of basic freedoms.132 According to Sen, in the context of sustainable 

development, freedom can include both the satisfaction of material and financial needs as well 

as political and social liberties.133 Being a theory of both ends and means, the capability 

approach determines valuable ends to achieve as ‘people’s effective opportunities to undertake 

the actions and activities they want to engage in, and be who they want to be’.134  
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The underlying reason for the poor distribution of goods, resources and opportunities can thus 

be traced back to ‘the institutionalized domination and oppression that underlies injustice’.135 

As a result, people born already impoverished are limited in their capacity to function as free 

beings due to social, economic, and ecological negative impacts.136 Injustice throughout 

countries leads to the ‘incapability’ (intellectual, related to mobility, or self-sustainment 

deprivations) of human beings to influence the outcomes of their life.137 To this end, enhancing 

capabilities of vulnerable groups such as women or youth becomes a crucial part of just 

transition.138 

This article argues that a capability approach to just transition reinforces the scope for positive 

corporate human rights obligations. A just transition capability approach proposes that 

development towards a sustainable low carbon economy enshrines principles of equity, 

participation and efficiency. 

The capability approach provides underpinnings for the procedural, distributive and 

recognitional elements of just transition. Achieving a just transition builds on the real 

opportunities and abilities (capabilities) of a person in current and future societies to live a 

valuable life, that is, to have the opportunity of choice and the ability to realise those choices. 

This is because a just transition requires consideration of opportunities (substantial freedoms) 

to live a dignified life, which the capability approach proposes.139 Thus, for the capability 

approach as well as for just transition, the distribution of outcomes is crucial, including 

outcomes of business actors’ activities at different decision-making levels.140 

Within the capability approach discourse, corporations are considered ‘agents of 

justice’.141 Corporations are seen as key actors in the promotion of human capabilities, either 

via ‘positive allocative manner (that is to contribute or to act) or negative manner (to refrain 
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from or to take due care to avoid)’ in the jurisdictions where they operate.142 Specifically, the 

capability approach helps to improve distributional justice and guide corporate ethics on human 

rights.143 This fits robustly with a just transition approach which is increasingly about not only 

avoiding harm to people in the transition but taking positive steps to enhance capabilities 

through providing clean affordable energy to communities, opportunities for reskilled or new 

employment in regional or remote areas, and establishing management of protected 

environments and cultural heritage sites. 

Under the capability approach, individuals therefore not only have the right to acquire 

capabilities and functionings but also a duty to take into account the effects of their realisation 

as agents ‘who do things’. This principle extends to business actors who can influence the 

human rights and human rights capabilities of many people and communities.144  

Interpreting just transition and BHR through a capability lens allows for viewing them as 

potentially requiring both ‘just’ or ‘rights-respecting’ processes and outcomes. In this sense, a 

capability lens means that in addition to responsibility for any negative harm, business actors 

should anticipate the impact they create on human capabilities as a result of their activities, 

including whether they can create more opportunities for individuals and communities – for 

example, through benefit-sharing or co-ownership models for renewable energy projects. 

Further, a capability approach would also require HRDD processes to demonstrate that they 

prevent adverse impacts and identify where business activities may promote or reduce human 

capabilities in particular contexts. 

VI  EVALUATING THE POTENTIAL OF THE CSDDD 

Human rights expectations for companies set out in soft law instruments are gradually being 

codified into HRDD obligations. This transition has shone a spotlight on debates around what 

effective HRDD should look like and what measures are needed to support the fulfilment of 

the business responsibility to respect human rights. It is argued here that mandatory human 

rights due diligence legislation, if adopted in a comprehensive manner to pursue justice for 
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affected stakeholders, has the potential to contribute to ‘long term substantive human rights 

improvement’.145 By embedding requirements for meaningful rightsholder engagement as part 

of HRDD, the latter may support advancing a transition that avoids exacerbating the 

‘incapabilities’ of affected communities and enhances their capabilities to live a valuable life. 

In other words, the transition to cleaner energy is also an opportunity to transition to a fairer 

society. 

Studies have argued that where legislative developments are overly focused on procedural 

compliance, such as where companies  are able to show they have a HRDD process in place, 

such regulations will not reduce human rights impacts and instead act as a ‘legitimization 

exercise for corporate operations’.146 In order to ensure the effectiveness of HRDD and the 

likelihood that HRDD reduces harm to people across the value chain, scholars argue that 

legislation should require companies to incorporate rights holders’ views in the design and 

implementation of HRDD as well as grievance mechanisms.147 Importantly, the most recent 

proposals for mandatory HRDD laws in the EU do indeed include obligations of this nature 

that require companies to engage with affected rightsholders as part of HRDD – with some 

including specific detail on how engagement should take place.148 

This section examines the contemporary development of this evolving area of law by mapping 

the requirements for affected rightsholder engagement in the EU CSDDD and assessing its 

potential.149 In doing so, the article contributes to existing commentary on provisions on 

affected rightsholder engagement in mandatory HRDD laws.  

The section considers the CSDDD’s potential to adopt a just transition capability approach in 

the deployment of HRDD, through its references to not only negative but also positive human 
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rights obligations for companies. This also informs an examination of obligations around 

meaningful rightsholder engagement, given that this is a vital component of just transition, and 

it may also be integral to a capability approach. This is set out in three core sections – 

considering how affected rightsholders are defined, when companies are expected to engage 

with them, and how they are expected to do so under the CSDDD. This review integrates an 

analysis of the alignment of the CSDDD with established international standards on responsible 

business conduct – primarily the UNGPs and OECD Guidelines on Responsible Business 

Conduct (‘OECD Guidelines’), and where the CSDDD goes beyond these expectations.150 In 

so doing, it will further the argument that to address asymmetrical power dynamics between 

companies and people, effective participation of rightsholders should be required at all stages 

of HRDD, shifting from an obligation of process to one that envisages outcomes in line with a 

just transition approach. 

A  Why an Examination of the CSDDD is Significant 

The focus on the CSDDD is for two reasons. First, it is currently the most far reaching proposed 

HRDD law and has global implications because it requires due diligence across most of the 

supply chain and imposes obligations on companies wishing to sell products on the EU internal 

market.151 The CSDDD will impact companies engaged in renewable energy projects in several 

ways – if they are a subsidiary of an EU parent company (which several are) or part of non-EU 

companies with a certain turnover in the EU, they will be subject directly to due diligence 

obligations.152 Further, if developers have business relationships with in-scope companies such 

as EU suppliers or customers, they will be expected to answer questions on their due diligence 

approach for these business partners to meet their own obligations.153 As explained by 

Chambers and Birchall, these categories could be ‘highly expansive’ and companies in the 

value chain of an EU company could lose business relationships if they do not align with the 
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law, with the assumption that large EU companies are important enough to suppliers and 

customers that the latter will take steps to improve their approach to human rights.154 

Second, CSDDD sets out the most detailed approach to affected rightsholder engagement found 

amongst existing mandatory measures and will have considerable influence on such approaches 

in future HRDD laws. The CSDDD does not explicitly expect companies to work towards 

certain outcomes but instead requires designing a due diligence process. However, there are 

indications that positive obligation on companies may be inferred from the goal and recitals of 

the legislation, which may go some way in laying the groundwork for a capability approach to 

just transition.155 

The recent challenge posed to the agreed and passed CSDDD legislation is summarised here. 

On 26 February 2025, the EU Commission published its Omnibus proposal outlining an 

approach to streamline the regulatory framework in the EU. 156 This was said to be with a view 

to reducing the burden on companies resulting from various EU legislation, including the 

CSDDD, without undermining the policy objectives of these pieces of legislation.157 The 

proposed changes include reducing the scope of due diligence requirements to direct suppliers 

and narrowing stakeholder engagement obligations to ‘relevant’ stakeholders, thereby limiting 

the scope of stakeholders companies would be required to engage with.158 This level of 

discretion could exclude affected rightsholders entirely, for example if a company identifies 

only certain groups as ‘relevant’, this could result in a failure to engage with rightsholders that 

may be impacted but are not identified as ‘relevant’ stakeholders. This could undermine the 

potential of the CSDDD to require meaningful rightsholder engagement and reduce its potential 

to address just transition barriers. The Omnibus proposal is currently under discussion by the 

EU Parliament and Council, and further developments are expected. 
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B  Contextualising the CSDDD and Considering its Overall Potential to 

Realise a Just Transition Capability Approach 

The overall objective of the CSDDD is to ensure that companies operating in the EU respect 

human rights, the environment and good governance, and do not cause or contribute to adverse 

impacts in their operations, products or services.159 While the focus is on EU companies, the 

CSDDD requires EU companies and third-country companies with high turnover in the EU 

market to conduct due diligence in relation to their own operations and business relationships. 

This may capture companies that sell to or buy from the EU internal market, or those that are 

subsidiaries of EU companies.160 Further,  the CSDDD is likely to have considerable 

implications for companies and rightsholders worldwide given the extensive global value 

chains involved in the EU market.161 The Draft Proposal builds on existing business and human 

rights concepts and incorporates language from the UNGPs.162 Since the CSDDD is a EU 

Directive, EU Member States must then transpose the obligations into domestic law according 

to their own forms and methods.163 It is also part of broader sustainability efforts by the EU 

through the European Green Deal, in particular to further the aim of Europe being climate 

neutral by 2030 including through the integration of sustainability into corporate 

governance.164 

In February 2022, the European Commission adopted a proposal for a Directive on Corporate 

Sustainability Due Diligence.165 The Proposal garnered significant support from civil society 

including representatives of affected rightsholders, business and investors, and was subject to 

extensive negotiations between EU institutions before reaching a final agreement in April 

2024.166 
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Where appropriate, this section will  highlight differences between the final text of the CSDDD 

(‘the Directive’) and the drafts produced during the negotiating process by the European 

Council (‘the Council Mandate’) and the Parliament (‘the Parliament Mandate’), in so far as 

those differences reflect different approaches to what is required to meet obligations of 

meaningful rightsholder engagement.167 This allows for a critique of the final legislation and 

will also inform a discussion of what due diligence obligations around engagement should look 

like in order to ensure effective HRDD. 

From a just transition capability lens, the CSDDD still mostly focuses on preventing negative 

impact in line with the UNGPs. The preamble to the Directive states that one of the key aims 

of the Directive is to contribute to sustainable development.168 Additionally, it states that 

‘existing international standards on responsible business conduct specify that companies 

should protect human rights’, which is the only reference to the role of business in human 

rights protection in the text that goes beyond a responsibility to respect as discussed in Section 

II.169  This could advance interpretations that companies should be subject to an obligation to 

protect human rights to adequately reflect the systemic harm that can be generated by business 

activities. The CSDDD also requires extensive actions by companies to conduct due diligence 

and prioritise adverse effects in regard ‘to prevent, mitigate, bring to an end or minimize all 

identified adverse impacts at the same time and to their full extent’.170 The Directive already 

obliges businesses, at least those falling within its scope, to respect human rights. It is argued 

here that such legislation also has the potential to influence businesses to actively protect 

human rights.171  

It is further argued that a just transition capability approach could be adopted as an explicit 

normative basis to move the aim of HRDD legislation from ‘respect’ to ‘protect human rights’ 

if used to shape the transposition of the CSDDD into the national law of EU Member States. 

This could incorporate requirements to conduct ‘capability mapping’ of the business’s 
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operation, as suggested by Horbachevka and others, to enhance the capabilities of certain 

vulnerable groups.172 This would create a lens through which to pursue just transition not only 

to prevent harms but enhance the capabilities of communities in close proximity to areas of 

project deployment to reach their potential. Consequently, it would bridge the gap between 

merely managing adverse impacts through HRDD processes and building long term just 

outcomes for communities through transitioning to renewable energy – that is, the process 

versus outcome gap discussed earlier. Reimagining HRDD tools not only to prevent human 

rights abuses but to protect human rights would contribute to combating structural inequality 

in reaching intra- and inter-generational justice within sustainable development.173 

The CSDDD may offer potential avenues to further a just transition capability approach, 

primarily by indicating the existence of not only ‘negative’ obligations for companies but also 

positive obligations. For example, the Recital states that ‘existing international standards on 

responsible business conduct specify that companies should protect human rights’, suggesting 

that the responsibility to respect can extend further than merely avoiding harm as indicated 

above.174 This is also implied by art 8 of the Directive, which provides that companies should 

carry out an in-depth assessment of their own operations not only in the areas ‘where adverse 

impacts were identified to be most likely to occur and most severe’.175 Horbachevka and others 

explain that this assessment could be extended to ‘the identification of the most pressing social 

need to protect or contribute to the protection of certain human rights capabilities.’176 In this 

regard, Bilchitz has explained that human rights obligations derive directly from the rights and 

cover ‘negative obligations not to harm rights, and also positive obligations actively to advance 

the realization of rights’.177  

The Directive further suggests that to conduct due diligence sufficiently, ‘companies should 

also make necessary modifications of, or improvements to, their design and distribution 

practices … Adopting and adapting such practices, as necessary, could be particularly relevant 

for the company, to avoid an adverse impact in the first instance’.178 These actions, along with 

the obligation to influence its business partners to respect human rights, entail an implicit duty 

 
 

 
172  Ibid. 
173  Ibid. 
174  CSDDD (n 1) Recital 5. 
175  CSDDD (n 1) art 8. 
176  Horbachevka et al (n 3). 
177  David Bilchitz, Fundamental Rights and the Legal Obligations of Business (Cambridge University Press, 2021) 440–41. 
178  CSDDD (n 1) Recital 45. 



                                                                International Trade and Business Law Review                                   

 

61 

to protect and fulfil human rights. Such obligation, firstly, establishes the obligation to 

influence third parties to enhance human rights respect, and secondly, calls for additional action 

to contribute to human rights protection and sustainability. Therefore, HRDD can be more 

explicitly extended to include the legal obligation of companies to protect and fulfil human 

rights in certain situations. Moreover, it could be extended to also include enhancing human 

capabilities. Specifically, using the tools of due diligence, companies could ask what 

capabilities they could enhance in their policies and practices, in what context, and to what 

extent. 

C  How Obligations to Engage with Rightsholders are Being Defined 

Scholars have increasingly considered the question of meaningful rightsholder engagement in 

the various CSDDD drafts. Critics have argued that, contrary to international standards, the 

proposal lacked a systematic approach to rightsholder engagement across the HRDD 

process.179 It is argued here that the final law could have gone further in advancing obligations 

for meaningful rightsholder engagement, as seen in the European Parliament Mandate.  

1  The Importance of Rightsholder Definitions 

Clear definitions that list particular rightsholders have the advantage of making it explicit to 

companies who might be affected by their business activities. This, in turn, can help to ensure 

that companies engage with those affected, and do not exclude certain groups. In the absence 

of clarity as to who the rightsholders are, some companies may only engage with rightsholders 

who are easily identified, such as their own workers, rather than with others, such as 

communities impacted by supplier activities. On the other hand, there is a risk that definitions 

that seek to list potentially affected rightsholders are too prescriptive, may risk that some 

rightsholders are overlooked, or such expectations could go beyond what is required by 

international standards, which only broadly indicate who affected rightsholders might be. For 

example, the OECD Guidelines define relevant rightsholders as ‘persons or groups, or their 

legitimate representatives, who are or could be adversely impacted by the enterprise’s 

operations, activities, products, or services’.180 A broad  general definition of ‘affected groups’ 

in line with international standards should be used, but supplemented by a non-exhaustive list 
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of groups that should be considered as potentially affected or more vulnerable to potential 

adverse impacts. It is also expected that companies themselves, as part of HRDD, identify who 

is or may be adversely affected by their business activities. 

2  The Definition in the CSDDD and Critical Reflections 

The CSDDD contains a more comprehensive and detailed definition of affected rightsholders 

than other mandatory HRDD laws. The Directive defines ‘rightsholders’ to include employees, 

trade unions, business partners, and civil society, but also ‘individuals, groups, communities or 

entities whose rights are or could be affected by the products, services and operations of that 

company, its’ subsidiary and its business relationship partners’.181 This definition is aligned 

with the UNGPs emphasis that HRDD should capture potential adverse impacts connected to 

business relationships.182 Further, it strikes a balance between clarity (by listing particular 

rightsholder groups) and flexibility (by referring to all those potentially affected). As such, it 

sets a good foundation for future guidance and business approaches and allows for investors, 

civil society and others to pinpoint where a company should have engaged or taken into account 

the characteristics of particular affected rightsholders. 

Conversely, the European Parliament Mandate contained a much more expansive and detailed 

definition of rightsholders that was more closely aligned with broader international standards 

on engaging with affected people.183 It specifically framed the definition around ‘affected’ 

rightsholders and centred rightsholders more closely by dedicating a section to explaining 

‘vulnerable rightsholders’. These rightsholders are defined as those who: ‘find themselves in 

marginalised situations and situations of vulnerability, due to specific contexts or intersecting 

factors…which are the causes of diverse and often disproportionate adverse impacts and create 

discrimination and additional barriers to participation and access to justice.184 

This is much more expansive, recognising the unique situations of affected rightsholders and 

closely aligning with the key international standards around affected rightsholders. This 

includes recognising barriers to consultation and participation and ensuring that these are 
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addressed, particularly for individuals or groups that are more likely to be vulnerable to adverse 

impacts or are marginalised. Further, it specifically references affected rightsholders across the 

value chain which is more closely aligned with the UNGPs.185 

D  Requirement to Engage with Rightsholders as part of HRDD 

1  International Norms Reflected in the CSDDD 

The UNGPs expect companies to meaningfully consult with potentially affected groups when 

identifying and assessing human rights impacts.186 Further, companies should draw on 

feedback from affected rightsholders to verify the effectiveness of their actions taken to address 

adverse human rights impacts.187 Companies are also expected to publicly communicate efforts 

to address impacts, in particular where concerns are raised by affected rightsholders.188 Overall, 

these requirements outline the foundations of meaningful engagement with rightsholders. On 

the other hand, the OECD Guidelines are more detailed and set out requirements for more 

comprehensive engagement with affected rightsholders across the due diligence process and 

not only at certain stages (for example, identification as indicated in the UNGPs). First, they 

set the expectation that ‘meaningful rightsholder engagement is a key component of the due 

diligence process; in some cases, rightsholder engagement may also be a right in and of 

itself’.189 This approach is broader than the UNGPs and sets the crucial parameter that it may 

be a standalone right and is integral to the due diligence process. 

The Directive clearly articulates that the due diligence process should cover the six steps of the 

OECD Due Diligence Guidance for Responsible Business Conduct.190 These are:  

‘(1) integrating due diligence into policies and management systems, (2) identifying and 

assessing adverse human rights and environmental impacts, (3) preventing, ceasing or 

minimising actual and potential adverse human rights, and environmental impacts, (4) 

monitoring and assessing the effectiveness of measures, (5) communicating, (6) providing 

remediation.’191  
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2  Critical Reflections on the ‘When’ to Engage in Iterations of the CSDDD 

The obligations for companies to engage with affected rightsholders as part of HRDD differ 

between the Directive, the European Parliament Mandate, and European Council Mandates. 

Overall, there are some clear divergences of approach that indicate the final text of the Directive 

has a more watered-down approach to meaningful engagement.  

The Council Mandate explained that, ‘in order to conduct meaningful human rights and 

environmental due diligence, companies should consult with rightsholders throughout the 

process of carrying out the due diligence actions’.192 Similarly but in a more comprehensive 

way, the Parliament Mandate explained that companies should ‘engage with affected 

rightsholders throughout this [human rights and environmental due diligence] entire 

process’,193 and emphasises that to comply with due diligence obligations, companies should 

take appropriate measures to carry out ‘meaningful engagement with rightsholders throughout 

the due diligence process’.194 

These approaches are broad and emphasise the importance of engaging with affected 

rightsholders in a meaningful way across the due diligence process. Further, the CSDDD 

explains that ‘to conduct risk-based human rights and environmental due diligence … 

companies should … carry out meaningful engagement with rightsholders’.195 This 

engagement should be carried out in accordance with art 13, which states companies ‘should 

take appropriate measures to carry out effective engagement with stakeholders’.196 The 

Directive is quite prescriptive, expecting that consultation of rightsholders takes place at the 

following steps: 

• Gathering necessary information on actual or potential adverse impacts to identify, 

assess and prioritise adverse impacts; 

• To develop prevention and corrective action plans; 

• Determining whether to terminate or suspend a business relationship; 

• The adoption of measures to remediate adverse impacts; and 
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• When developing qualitative and quantitative indicators for monitoring.197  

These broadly align with the UNGPs and OECD Guidance outlined above, but do not reference 

the importance of consultation with potentially affected groups. Further, it is commendable that 

the Directive requires rightsholder engagement to be ‘meaningful’, but it does not refer to 

affected rightsholders in the provision outlining when companies are expected to engage with 

stakeholders more broadly. This is implied given the broad definition of ‘rightsholders’ in art 3 

includes workers and communities, but when interpreted by Member States could ultimately 

leave it to the discretion of companies to choose which rightsholders to engage, which may not 

necessarily be affected rightsholders. Referring to the definition of rightsholders discussed, this 

means that it is at a company’s discretion to choose whether to engage with affected 

rightsholders at any one stage of the HRDD process. Accordingly, a company could choose to 

simply engage with its own internal teams, or business partners, and not necessarily directly 

with those affected when conducting due diligence. Overall, the Directive provides companies 

with a significant degree of discretion, which in practice may perpetuate power-imbalances 

between businesses and affected rightsholders.198 

While there was limited specificity as to ‘when’ to engage in the Council Mandate, the 

Parliament Mandate, in contrast to the final text, specifically required consultation with 

affected rightsholders at certain stages.  It explained that identifying and assessing actual or 

potential human rights and environmental impacts should be ‘based on meaningful rightsholder 

engagement and quantitative and qualitative information’.199 The Parliament Mandate also 

explained that to mitigate impacts, companies should implement corrective action plans 

‘developed in consultation with affected rightsholders’.200 This is not contained in the CSDDD 

but is more aligned with international standards around rightsholder engagement and 

participation in decision-making which would expect companies to take affected rightsholders’ 

views into account when determining actions to address impacts. 

Turning to the last step of the HRDD process, the Directive outlines that communicating 

externally on due diligence is expected, including in relation to the processes, findings and 
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outcomes of activities undertaken.201 Conversely, there is no mention of communicating 

directly with affected rightsholders that have been adversely impacted by business activities. 

This is not aligned with the UNGPs.202 However, the Parliament Mandate did outline the need 

to ‘clearly and transparently’ communicate with relevant rightsholders on specific actions.203  

Further, the Parliament Mandate also specified that remedial measures should take into account 

‘the needs and views expressed by affected rightsholders’.204 While companies are still 

expected to provide remediation, this particular obligation is not contained in the CSDDD. This 

arguably should have been included, given that affected rightsholder input into the provision 

of remedy can be vital to ensure the remediation is effective and tailored to the specific context 

and needs of rightsholders. 

Finally, the Directive may provide an opportunity for companies to avoid engaging directly 

with rightsholders themselves. It provides that ‘where it is not possible to carry out effective 

engagement with stakeholders to the extent necessary, companies shall additionally consult 

credible experts’.205 However, ‘not possible’ is not defined and may be open to the discretion 

of companies and to the interpretations of EU Member States, indicating another avenue for 

companies to avoid meaningful engagement.  

Overall, a key concern with the Directive is that it does not specify that meaningful engagement 

with affected rightsholders is required across the HRDD process. This is implied given the 

definition of ‘rightsholders’ includes workers and communities, but it ultimately leaves it to 

the discretion of companies to choose which rightsholders to engage. This is at odds with 

evolving international norms that expect engagement across the full HRDD process as seen in 

the Parliament’s Mandate and is also at odds with established norms by not specifying 

engagement with affected rightsholders during identification and assessment as set out in the 

UNGPs. Despite the commendable inclusion of ‘how’ companies should engage with those 

affected and clarification as to ‘when’, the shortcomings identified here may challenge the 

potential of the CSDDD to ensure effective HRDD that enables the process to realise its full 

potential as a tool in ensuring a just transition. 
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E  ‘How’ to Engage as part of HRDD 

1  International Norms Reflected in the CSDDD 

This section considers how the Directive sets out the ‘how’ of engaging with affected 

rightsholders. It first considers the ‘how’ as set out in the UNGPs and OECD Guidelines before 

examining the form and spirit in which it manifests in the CSDDD and earlier iterations. 

The OECD Guidelines explain that ‘meaningful’ refers to  

ongoing engagement with rightsholders that is two-way, conducted in good faith by the 

participants on both sides and responsive to rightsholders’ views. To ensure rightsholder 

engagement is meaningful and effective, it is important to ensure that it is timely, accessible, 

appropriate and safe for rightsholders, and to identify and remove potential barriers to engaging 

with rightsholders in positions of vulnerability or marginalisation.206  

Significantly, the OECD Guidelines emphasise the particular importance of planning and 

decision-making concerning projects ‘involving the intensive use of land and water, which 

could significantly affect local communities’.207 This has significant implications for project 

developers due to the implications for land acquisition and use and potentially for adverse 

impacts on local communities. While not reflected in the UNGPs or the CSDDD, thisis 

important to flag given the influence of the OECD Guidelines and the indications on the 

direction of travel – which is to expect meaningful rightsholder engagement across an ongoing 

due diligence process. 

The UNGPs do not provide detail on the ‘how’, but do expect companies to pay particular 

attention to the rights, needs and challenges faced by groups or populations at heightened risk 

of vulnerability or marginalisation, and for meaningful consultation to take place with 

potentially affected groups.208 Deva argues that this ‘does not adequately acknowledge or 

address the problems flowing from the imbalance of power, information and resources between 

businesses and rightsholders’.209 Similarly, Landau explains that ‘this does not go far enough 

in practice when the very consultation process is designed by actors in position of power, that 

is, an enterprise or an external consultant engaged by such an enterprise’.210 It is clear that in 
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avoiding  addressing the systemic power imbalances and dynamics between large companies 

and affected communities, the UNGPs may be limited in potential to support a just transition 

that advances human capabilities. However, we can see that the CSDDD in its various forms 

has increasingly gone beyond international standards and there are efforts to address power 

asymmetries and centre rightsholders more strongly.  

2  Critical Reflections on Iterations of the CSDDD 

First, the CSDDD explains that for engagement to be effective, companies should ‘provide 

consulted rightsholders with relevant and comprehensive information’.211 While non-binding, 

the Recital further explains that companies should take measures to ensure ‘ongoing 

consultation that allows for genuine interaction and dialogue at the appropriate level, such as 

project or site level and with appropriate periodicity’.212 This is significant, as it explains what 

is meant by ‘effective’ and would expect ongoing and genuine consultation at project level, 

with important implications for project developers of what may be expected. Conversely, the 

removal of the Recital (preamble) text from a binding provision seen in the final negotiating 

text again leaves further discretion to companies as to whether to ensure ongoing genuine 

consultations.213 

The Recital further explains that companies should identify and address barriers to 

engagement.214 It sets the expectation that ‘particular attention should be paid to the needs of 

vulnerable rightsholders, and to overlapping vulnerabilities and intersecting factors, including 

by taking into account potentially affected groups or communities, for example those protected 

under UNDRIP’.215 While this was a legally binding provision of early drafts of the legislation, 

the inclusion of vulnerability and intersecting factors remains commendable and aligns with 

broader international standards on rightsholder engagement.216 If the Directive had retained 

these provisions as binding obligations, the legislation would have aligned more strongly with 

the argument that mandatory HRDD laws should go beyond the UNGPs and embed 

requirements to ensuring rightsholders participate meaningfully across due diligence 
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processes.217 This approach would address some of the key challenges concerning renewable 

energy projects and the need to ensure meaningful engagement with rightsholders as outlined 

in Section II. 

The CSDDD falls short of the Parliament Mandate that referred to measures to carry out 

‘meaningful’ rather than ‘effective’ engagement which focuses more closely on rightsholder 

perspectives than its effectiveness for the due diligence process itself.218 It also provided more 

detail on what is meant by meaningful, referring to the need for engagement to be 

‘comprehensive, structural, effective, timely and culturally and gender responsive’. 219  

Importantly, the Parliament Mandate also contained detailed requirements around the rights of 

affected rightsholders to information on projects that may impact them in line with international 

standards, obligating companies to provide ‘comprehensive, targeted and relevant information 

to affected rightsholders’ and for affected rightsholders to ‘have the right to request additional 

written information, which should be provided by the company within a reasonable amount of 

time and in an appropriate and comprehensive format’.220 This would be a key provision in 

setting a foundation for a just transition, the procedural element of which expects affected 

rightsholders to have access to sufficient information in order to make informed decisions about 

how a project could impact their human rights. Ultimately, this would support a redress of the 

‘information asymmetry that is emblematic of the relationship between companies and 

rightsholders’.221 Further, this aligns with and builds on the OECD Guidelines, which 

specifically explain that companies are ‘encouraged to proactively communicate relevant 

responsible business conduct information, to provide easily accessible, user friendly, timely, 

accurate, clear, and complete information to provide economical access to published 

information’.222 Further, companies should ‘seek to ensure information is presented 

appropriately for different target audiences and may take special steps to make information 

available to communities that do not have access to online or printed media’.223  

 
 

 
217  Lichuma (n 70).  
218  European Parliament Mandate (n 167) art 44c. 
219  Ibid. 
220  Ibid. 
221  Lichuma (n 179). 
222  OECD Guidelines (2023) (n 91) para 39, Commentary on Chapter II General Policies. 
223  Ibid. 



 Rosie Rowe 

 
 

70 

Overall, the CSDDD is less centred on rightsholders than the European Parliament Mandate. 

On the other hand, it does capture the need to take into account barriers to engagement and pay 

particular attention to the needs of vulnerable rightsholders and intersecting factors. It is argued 

that the need to consider barriers and vulnerabilities or marginalisation of certain groups is now 

an established aspect of ensuring rightsholder engagement is meaningful, as we can see in 

evolving international standards – including the OECD Guidelines – and in emerging iterations 

of mandatory HRDD laws.  

Overall, the CSDDD has important key principles but is lacking a complete picture and 

continues to leave considerable discretion, particularly around rightsholder engagement. 

Conversely, the Parliament’s position overall would have mainstreamed rightsholder 

engagement throughout the entire due diligence process.224 The CSDDD grants wide discretion 

to in-scope companies  as to who, how and when to engage as part of due diligence, which may 

perpetuate existing power imbalances and limit the potential of far-reaching mandatory HRDD 

law to support a just transition225  Overall, however, it is a significant step in the right direction. 

VII  CONCLUSION 

This article has considered the potential of the CSDDD to support a just transition by 

preventing human rights harms by business and helping to ensure positive outcomes for 

communities impacted by renewable energy project deployment. It has been argued that there 

is a conceptual difference between just transition and HRDD as a tool to implement the business 

responsibility to respect human rights, namely that the latter is construed as a process and the 

former increasingly as an expectation of both process and outcomes. However, there are 

growing and compelling arguments for finding that a company may be subject to both positive 

and negative human rights obligations, that is, moving from an obligation of process to one of 

both process and results. This is supported by scholarly interpretations of the evolving nature 

of the UNGPs and mandatory HRDD laws, which highlight that limiting companies’ 

obligations to merely a duty to avoid harm has not resulted in substantively less violations 

 
 

 
224  Lichuma (n 70). 
225  Caroline Lichuma, ‘One Step Forward, Two Steps Backward: Progress Towards the EU’s Proposed Corporate Sustainability Due 

Diligence Directive and Provisions for Global South Participation in Due Diligence Processes’, Afronomics Law (Blog, 2 December 
2022) < https://www.afronomicslaw.org/category/analysis/one-step-forward-two-steps-backward-progress-towards-eus-proposed-
corporate>. 
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resulting from business activities. In the specific context of this inquiry, there are three key 

recommendations as follows. 

First, adopting a capability lens to just transition and BHR enables conceptual differences to 

be addressed. It has been argued that a starting point to adopt such an approach is for mandatory 

HRDD laws to include robust requirements for affected rightsholders to meaningfully 

participate in HRDD. It is vital that HRDD is not just a tickbox compliance exercise but 

actually results in substantive positive outcomes – namely, the avoidance of harm.  

The CSDDD has been shown to have significant potential to influence the implementation of 

HRDD and rightsholder engagement in renewable energy project deployment. To keep and 

further develop their business relationships with companies in-scope of the CSDDD, project 

developers will inevitably have to adapt to the new standards.226 However, the CSDDD is also 

characterised by significant discretion for companies in key areas including when, how and 

who to engage with, and does not explicitly require companies to embed respect for human 

rights in their transition plans. Whether the CSDDD will be transposed in such a way as to limit 

these discretions is not yet clear, and ‘it remains to be seen if these design features will be 

sufficient to guard against the risk of checkbox compliance’. 227 

Second, obligations should clearly set out that meaningful engagement with not only 

‘stakeholders’ but ‘affected rightsholders’ is expected across the due diligence process. This 

ensures that companies engage specifically with people that may be impacted and reduce the 

emphasis on other rightsholders whose human rights are not impacted, such as business 

partners or investors. If there is a broad general requirement to engage with affected 

rightsholders across the due diligence process in HRDD laws, this will need to be supplemented 

with additional guidance for companies.  If more detail is provided on when to engage, this 

may address issues with clarity if there is limited specificity as to when to engage with 

rightsholders in the legislation itself, or if it is only expected at certain stages. If companies are 

only required to engage when identifying and assessing impacts and not throughout the process, 

poor practice may be perpetuated and companies may fail to engage at other vital stages such 

as ongoing monitoring and communicating on how they address their impacts.228 It is important 
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227  Ibid. 
228  World Benchmarking Alliance, 2023 Corporate Human Rights Benchmark (Report, 20 November 2023) 
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to ensure that unclear terms such as ‘due consideration’ used in the CSDDD are clarified, as 

they may otherwise give too wide a discretion to companies and compromise potential for 

meaningful engagement as companies may choose not to engage and still comply with the 

law.229 

Third, obligations should set out key principles that underpin and guide rightsholder 

engagement in order to help set a foundation to ensure it is ‘meaningful’. This should include 

ensuring that rightsholders can access or are provided with sufficient and timely information 

about projects that may affect them, requiring companies to pay specific attention to ensuring 

meaningful engagement with individuals or groups that may be more vulnerable to impacts. At 

each stage, businesses should be required to create and facilitate conditions for rightsholders 

to participate in consultations, including through the elimination of existing barriers to 

participation. 

Further, legislation could include provisions requiring companies to incorporate rightsholders’ 

views in the design and implementation of HRDD and grievance mechanisms.230 This would 

place sufficient importance on engagement as part of the HRDD process and help to push 

companies to ensure internal teams are sufficiently resourced to implement engagement. Such 

an approach could help to reduce human rights harm by companies and avoid such legislation 

becoming a ‘legitimisation exercise for corporate operations’.231 Indeed, Lichuma suggests 

companies should also  

be obliged to document their meaningful engagement, indicating the number of rightsholders 

consulted, the form of consultation as well as whether and how the input of such rightsholders 

was factored into the due diligence rituals of the company. Such documentation requirements 

would play an important role in placing pressure on companies to systematically manage their 

rightsholder engagement processes and ensure they are ready to provide evidence on the 

same.232  

This could be an important obligation and advance transparency in company reporting on due 

diligence, encourage best practice, and enable scrutiny by investors and civil society. It would 

be important to ensure that this would not endanger affected communities or impact their ability 
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to seek redress through other avenues. A ‘proactive role for State agencies to exercise oversight 

over HRDD could be another tool to address asymmetries’.233 For example, compliance with 

the German Supply Chain Due Diligence Act 2023, which requires companies to conduct 

HRDD, is overseen by the Federal Office for Economic Affairs and Export Control (BAFA) 

who can directly examine claims brought by the public and make a determination, including 

fining the company and giving them guidance that they must implement.234 

With increasing expectations globally that businesses conduct their activities responsibly with 

respect for human rights and engagement with rightsholders, it can be estimated that companies 

engaged in renewable energy project deployment will be exposed to increased consumer and 

investor scrutiny, as well as expectations from business partners both upstream (for example, 

wind turbine manufacturers) and downstream (for example, companies purchasing green 

hydrogen). 

Overall, the article concurs with UN Global Compact Network Germany’s observation that 

‘there is no effective human rights due diligence without meaningful rightsholder 

engagement’.235 Where mandatory HRDD laws fail to properly incorporate the requirement of 

meaningful rightsholder engagement within the due diligence obligations imposed upon 

companies, they disproportionately empower covered companies to be the key actors in due 

diligence processes.236 Mandatory HRDD laws should address this asymmetrical power 

dynamic to ensure that HRDD does not end up becoming a tokenistic or tick-box exercise.237  

As part of due diligence, the power dynamics can be addressed by including detailed 

obligations on meaningful rightsholder engagement that are set out in alignment with evolving 

international norms and  then expanded upon where appropriate. Such obligations may then 

help to build effective HRDD which could be an important tool in driving a just transition that 

supports the realisation of the full spectrum of human capabilities.  
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ABSTRACT   

Bangladesh’s shipbreaking industry significantly contributes to its national economy. It is a 

major source of steel and employment. But these economic benefits are obscured by unsafe 

workplace conditions and violations of labour rights. The continued disregard for workers’ 

safety underscores Bangladesh’s inability to strike a balance between upholding rights and 

securing the industry’s economic interests. The inability is particularly evident in regulating 

the sector through laws that have a practical impact. However, since 2011, directives from the 

Supreme Court of Bangladesh have played a key role in compelling the government to introduce 

legal frameworks to improve conditions in the industry. Largely due to weak enforcement of the 

laws and the shifting of regulatory responsibility among multiple government institutions, 

however, the situation is yet to improve in practice.  

Against this backdrop, employing doctrinal legal analysis, this paper critiques domestic 

regulation in Bangladesh and the judiciary’s role in introducing regulatory policies. While 

existing studies on shipbreaking examine workplace rights through the lens of human rights, 

this article does so through the lens of fundamental rights enshrined in the Constitution of 

Bangladesh. Further, it explores why the current situation reflects a regulatory approach that 

is more symbolic than substantive. It concludes that judicial regulation does not work unless 

the executive branch of the country has the intention to implement the laws effectively.  

 

KEY WORDS 

shipbreaking facility–business and labour rights–hazardous substances–regulatory 
frameworks–shipbreaking facility owners–shipowners 

 

*  Mohammad Zulfikar Ali (Lecturer at Curtin Law School, Curtin University, Perth, Western Australia).  
 
   

 



 Mohammad Zulfikar Ali 

 
 

76 

I  INTRODUCTION 

Shipbreaking is widely known as one of the most dangerous industries in the world.1 It involves 

dismantling end-of-life ships once their commercial operations become “uneconomical”, 

largely because of the high costs of managing the substantial volumes of hazardous waste 

remaining within their structures.2 Over the past three decades, however, Bangladesh has 

emerged as a profitable location for shipbreaking.  

The shipbreaking industry in Bangladesh acquires end-of-life ships mainly to get scrap steel 

and re-rollable plates, which are extracted during dismantling and subsequently used as raw 

materials for the country’s steel industry.3 As the country lacks domestic iron ore, shipbreaking 

has turned into an essential source of scrap steel and re-rollable iron plates, which serve as 

critical raw materials to meet Bangladesh’s rapidly growing demand for steel.4 By meeting the 

high demand for steel, the industry has generated significant economic benefits for the national 

economy. Yet such benefits are arguably overshadowed by long-term and short-term adverse 

effects on workplace health and safety.  

In 2023, Human Rights Watch, an international organisation, reported that Bangladesh’s 

shipbreaking industry frequently “uses shortcuts on safety measures”, and “dumps toxic waste 

directly on the beach located in Sitakunda, Chittagong and the surrounding environment”.5 

While international legal frameworks for regulating shipbreaking have received considerable 

attention, far less focus has been directed toward domestic regulation in Bangladesh and the 

judiciary’s role in introducing regulatory policies.  

Bangladesh had not passed specific laws for shipbreaking until 2011. For many years, 

shipbreaking activities had operated under the Environment Conservation Act, 1995 (‘ECA’) 

(BD) and the Labour Act 2006 (BD). The ECA and the Labour Act 2006 (BD) (Labour laws), 

however, have not been successful in ensuring the occupational health and safety rights of 

workers. In 2006 and 2008, an environmental organisation, the Bangladesh Environmental 

 
 

 
1  International Labour Organisation, Ship-breaking: A Hazardous Work (Webpage, 23 March 2015) 

< https://www.ilo.org/resource/ship-breaking-hazardous-work-0>. 
2  Francesca Tola, Enrico Maria Mosconi, and Mattia Fianvincenzi, ‘Demolition of the European Ships Fleet: A Scenario Analysis’ 2024 

(August) Marine Policy 1, 11.  
3  N. M.  Golam Zakaria, Mir Tareque Ali and Khandakar Akhter Hossain, ‘Underlying Problems of Ship Recycling Industries in 

Bangladesh and Way Forward’ (2012) 9 (2) Journal of Naval Architecture and Marine Engineering 91, 91. 
4  Ibid. 
5  Human Rights Watch, Trading Lives for Profit: How the Shipping Industry Circumvents Regulations to Scrap Toxic Ships on 

Bangladesh’s Beaches, September 2023  
< https://www.hrw.org/sites/default/files/media_2023/09/bangladesh0923web_0.pdf>.  

https://www.hrw.org/sites/default/files/media_2023/09/bangladesh0923web_0.pdf
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Lawyers Association (BELA), filed two separate petitions6 under Article 102 of the Bangladesh 

Constitution against the Bangladesh Government and non-compliant shipbreaking facility 

owners before the Bangladesh Supreme Court (the High Court Division and the Appellate 

Division being the highest Court in Bangladesh) (Court).7 In MT Alfaship, BELA sought a 

relief to restrain a toxic ship named MT Alfaship from entering into the territorial waters of 

Bangladesh. In 2009, the Court ordered the government to frame a separate policy by giving 

directions in MT Enterprise.8 The Court’s orders led the government to declare shipbreaking 

an industry and begin to frame rules in 2011,9 with the aim of developing the safety and health 

of the workers.10 

In 2018, the Bangladesh government also enacted the Ship Recycling Act to establish a Ship 

Recycling Board (Board).11 The Board, officially formed in 2025, acts as a one-stop service 

provider with respect to shipbreaking issues. Amidst this, it is timely to examine whether the 

legal changes introduced by the government were due to the Court’s decisions or if the 

executive branch introduced the legal changes to continue business-as-usual in Bangladesh.  

This paper accordingly asks: how effective are domestic laws in protecting workers’ 

occupational health and safety rights in the shipbreaking facilities of Bangladesh? And is the 

role played by the Court effective in safeguarding workplace rights? Through an analysis of 

developments at the domestic and international levels, the paper argues that in the face of the 

drawbacks of international and national laws, shipbreaking laws can and should be 

implemented to uphold the maxim Salus Papuli Suprema lex esto, that is, let the safety of the 

people be the supreme law.  

The paper’s analysis is advanced in the following five parts. Part II briefly contrasts the 

business necessity and the human and environmental costs of breaking ships from a historical 

 
 

 
6  Bangladesh Environmental Lawyers Association (BELA) v  Bangladesh and others, [Writ Petition No. 3916 of 2006] High Court 

Division of Bangladesh Supreme Court ( 6 July 2006) (‘MT Alfaship’) ); Bangladesh Environmental Lawyers Association (BELA) v. 
Bangladesh, Represented by the Secretary, Ministry of Shipping and Others[Writ Petition No. 7260 of 2008]  ( 5 March 2009, 17 March 
2009, 31 May 2010 and 7 March 2011 ) (‘MT Enterprise’). 

7  “The High Court on the application of any person aggrieved, may give such direction or orders to any person or authority, including 
any person performing any function in connection with the affairs of the Republic, as may be appropriate for the enforcement of any 
of the fundamental rights conferred by Part III of this Constitution”, The Constitution of the People’s Republic of Bangladesh, 1972 
(As modified up to 2023) art 102 (1) (‘Bangladesh Constitution’). 

8  MT Enterprise (n 6).) 
9  The Ship Breaking and Ship Recycling Rules 2011(Bangladesh) 12 December 2011 (‘MoI Rules’); The Hazardous Wastes and Ship 

Breaking Management Rules, 22 December 2011 (‘MoE&F Rules’). 
10  L. Rajamoni, ‘Public Interest Environment Litigation in India: Exporting Issues of Access, Participation, Equity, Effectiveness and 

Sustainability’ (2007) 19 Journal of Environmental Law 293, 295-296. 
11  Ship Recycling Act 2018 (Bangladesh) s 11. 
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point of view, to understand the link between the health and safety of the workers and the 

business of shipbreaking. Part III explores the decisions of the Bangladesh Supreme Court, 

followed by the limitations of newly framed rules by the Ministry of Industries (MoI) and the 

Ministry of Environment, Forest and Climate Change (MoE&F), considering occupational 

health and safety rights of workers. Part IV examines the strengths and weaknesses of the 

Convention on the Control of Trans-boundary Movements of Hazardous Wastes and Their 

Disposal, 1989 (‘Basel Convention’) and The International Convention for the Safe and 

Environmentally Sound Disposal of Ships (‘Hong Kong Convention’),12 especially in 

addressing workers' rights. Part V then evaluates the national legal frameworks in response to 

these international laws, prior to the MT Enterprise judgment in 2009. Part VI evaluates the 

Court’s decisions in light of the changes brought about by the government. Part VII concludes 

the paper with observations on improving the regulation and implementation of laws to save 

workers’ health and safety in the shipbreaking industry.  

II  HIGH PROFIT AT THE EXPENSE OF CONSTITUTIONALLY GUARANTEED 

LABOUR RIGHTS 

Bangladesh is the leading shipbreaking country globally. Since 2009, the shipbreaking industry 

has experienced 36% annual growth in relation to the number of ships.13 In 2024, Bangladesh 

broke 130 end-of-life ships, the highest number broken by a single country.14 According to the 

World Bank, the average yearly profit from breaking one ship in Bangladesh is USD921,400.15 

The shipbreaking industry plays a crucial role in meeting Bangladesh’s national steel demand,16 

supplying over 70% of the country’s annual requirement.17 By reducing the need for steel 

imports, this sector helps conserve a significant amount of foreign exchange. Additionally, it 

 
 

 
12  The Basel Convention on the Control of Trans-boundary Movements of Hazardous Wastes and their Disposal, opened for signature 22 

March 1989, 1673 UNTS 126 (entered into force 5 May 1992) (‘The Basel Convention’); The International Convention for the Safe 
and Environmentally Sound Disposal of Ships, opened for signature 1 September 2009, IMO Doc. SR/CONF/45 (entered into force 26 
June 2025) (‘The Hong Kong Convention’). 

13  Mohammad Shakhaoat Hossain et al, ‘Impact of Shipbreaking Activities on the Coastal Environment of Bangladesh and a Management 
System for Its Sustainability,’ (2016) 16 Environmental Science and Policy Journal 84, 85. 

14  NGO Shipbreaking Platform, The Toxic Tide: 2024 Shipbreaking Records (online) <https://www.offthebeach.org/>. 
15  Maria Sarraf, Erank Stuer-Lauridsen, Milen Dyoulgerov, Robin Bloch, Susan Wingfield and Roy Atkinson, ‘Shipbreaking and 

Recycling Industry in Bangladesh and Pakistan’ (Research Report No 58275-SAS, the World Bank , December 2010) 24 
http://www.shipbreakingplatform.org/world-bank-report-on-shi/ 1. (‘World Bank Report’). 

16  N. M.  Golam Zakaria, Mir Tareque Ali and Khandakar Akhter Hossain, ‘Underlying Problems of Ship Recycling Industries in 
Bangladesh and Way Forward’ (2012) 9(2) Journal of Naval Architecture and Marine Engineering 91, 91. 

17  Hossain et al (n 13) 86. 
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serves as the sole provider of metal scraps for small re-rolling industries, supporting more than 

35 re-rolling mills nationwide.18 

Furthermore, shipbreaking is a valuable contributor to tax revenue and employment 

opportunities for unskilled workers. The industry generates more than USD130 million in 

annual revenue,19 and in 2016, it accounted for approximately 15% of Bangladesh’s total tax 

earnings.20 Revenue is generated by imposing duties (7.5%), a yard tax (2.5%), and other 

imposts.21 In addition to its economic contributions, the industry provides employment 

opportunities for a large workforce. In 2017, it directly employed over 25,000 workers,22 with 

some estimates suggesting the figure might be as high as 50,000.23 Furthermore, Bangladesh's 

retail shops and re-rolling mills, which rely on shipbreaking for materials, support the 

livelihoods of more than one million people that include workers and their families.24 

These benefits of the shipbreaking industry have, however, come at a high cost to the health 

and safety of shipbreaking workers.25 Unsafe shipbreaking practices, including beaching, 

which refers to breaking ships on beaches without providing adequate safety gear to workers, 

expose workers to hazardous substances such as oil residues, polychlorinated biphenyls 

(PCBs), and heavy metals, all of which originate from “end of life” ships.26 This toxic exposure 

has contributed to a significantly reduced average life expectancy of just 40 years for workers 

in the industry.27  

Fatal accidents are alarmingly frequent in shipbreaking facilities. Gas explosions, 

electrocutions, falls from great heights, and workers being crushed under massive steel beams 

or plates are some of the common causes of death. Tragically, reports indicate that between 

 
 

 
18  Ibid. 
19  Khandakar Akhter Hossain, ‘Overview of Ship Recycling Industry of Bangladesh’ (2015) 5(5) Journal of Environmental and Analytical 

Toxicology 7, 7; Md. Maruf Hossain, Shipbreaking Activities: Threat to Coastal Environment and Fish Biodiversity and Fisherman 
Community in Chittagong, Bangladesh (Young Power in Social Action, 2010) 40. 

20  Hasan Ruhan Rabbi and Aevelina Rahman, ‘Shipbreaking and Recycling Industries in Bangladesh; Issues and Challenges’ 194 (2017) 
Procedia Engineering 254, 256. 

21  Mohammad Maruf Hossain and Md. Atikur Rahman, ‘Shipbreaking Activities: Threat to Coastal Environment and Fish Biodiversity’ 
in M.E Yousuf Haroon and A. K Hussain (eds), Eco-system Health and Management of Pollution in the Bay of Bengal (Bangladesh 
Fisheries Research Institute, 2011) 23, 24-30. 

22  Ibid. 
23  Det Norske Veritas, ‘Technological and Economical Feasibility of Ship Scrapping in Europe’ (Research Report No 2000-3527, Det 

Norske Veritas, rev ed, 2014) 14. (Det Norske Veritas). 
24  World Bank Report (n 15) 27.  
25  Ibid 24.  
26  NGO Shipbreaking Platform, NGO releases 2011 List of top EU Companies Sending Toxic Ships to South Asia (Media Release, 16 

January 2012) < http://www.shipbreakingplatform.org/media-alert-ngo-releases-2011-list-of-top-eu-companiessending-toxic-ships-to-
south-asia/>. 

27  NGO Shipbreaking Platform, Problems and Solutions (9 October 2012)  http://www.shipbreakingplatform.org/problems-andsolutions/. 

http://www.shipbreakingplatform.org/problems-andsolutions/


 Mohammad Zulfikar Ali 

 
 

80 

2022 and 2023, 16 workers lost their lives, and 52 workers suffered severe injuries.28 A number 

of factors contribute to these consequences, including the absence of pre-cleaning procedures 

for ships, reliance on the traditional beaching method instead of safer dry docking,29 inadequate 

worker training, and weak enforcement of existing labour laws.30  

Studies have confirmed that the industry continues to provide economic benefits, but accidents 

and physical, mechanical, biological, and psychological hazards have not stopped.31 Such 

negative outcomes to workers in the shipbreaking sector entail a critical examination of rights 

enshrined in the Constitution of the People’s Republic of Bangladesh (the Constitution).  

Bangladesh’s Constitution is its supreme law. All other laws must conform to the Constitution, 

or they are liable to be invalid.32 Importantly, Article 32 of the Constitution states that “No 

person shall be deprived of life or personal liberties save in accordance with law”. Emphasising 

the fundamental nature of this right, Article 26 provides that “all existing law inconsistent with 

the fundamental rights shall, to the extent of such inconsistency, become void on the 

commencement of this constitution”. This means that laws enacted before and after the 

Constitution can be declared void by the High Court on the ground of inconsistency with Article 

32.33  

Right to life includes the right to a healthy work environment and to occupational health and 

safety. It sets the context for claiming occupational safety and health rights for workers. Under 

the right to life endorsed by the Constitution, it is vital to ensure a “minimum” level of rights 

is protected in the workplace.34 While the Constitution does not specifically mention the right 

to health and safety for workers, it is concerned with eradicating the exploitation of workers 

and guaranteeing the right to life as a fundamental right of its citizens. In Dr. Mohiuddin 

Farooque v. Bangladesh and others, the High Court observed that: 

 
 

 
28  NGO Shipbreaking Platform, Annual Report 2022-2023, 18. https://shipbreakingplatform.org/wp-

content/uploads/2025/02/ImpactReport2223.pdf. 
29   Aage Bjorn Anderson, ‘Worker Safety in the Shipbreaking Industries’ (Issues Paper No WP 167, International Labour office, February 

2001) 13-14 http://www.ilo.org/safework/info/publications/WCMS_110357/lang--en/index.htm. 
30   Hossain et al (n 13) 89-90. 
31  See Ibid, Aage (n 29) and Nafisa Mehtaz et al, ‘Ship Recycling Process in Bangladesh and A Survey-based Risk Assessment with 

Mitigation Proposal’, 10(2) 2024 Heliyon, 10-12. 
32  The constitution is, as the solemn expression of the will of the people, the supreme law of the Republic, and if any other law is 

inconsistent with this constitution that other law shall, to the extent of the inconsistency, be void. Constitution of the Peoples’ Republic 
of Bangladesh Constitution art 7 (Bangladesh Constitution). 

33  Bangladesh Constitution (n 7) arts 44 and 102. 
34  Ilise Levy Feitshans, ‘Occupational Heath as a Human Right’ in Sinon Pickvance, Rachael F Taylor, Jeanne Mager Stellman (eds) 

Encyclopedia of Occupational Health and Safety (ILO, Geneva, 2011) http://www.ilo.org/oshenc/part-iii/resources-institutional-
structural-and-legal/item/216-occupational-health-as-a-human-right. 

https://shipbreakingplatform.org/wp-content/uploads/2025/02/ImpactReport2223.pdf
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“The right to life is not only limited to the protection of life and limb but extends to the 

protection of health and strength of workers by creating and sustaining conditions congenial to 

good health and ensuring quality of life consistent with human dignity.”35 

Under art 32, a constitutional remedy is also available against a violation resulting from 

“negligence or recklessness” on the part of any person or authority.36 Accordingly, the failure 

of governments to ensure a safe working environment is a violation of the fundamental rights 

of the workers.37  

III  ROLE OF THE SUPREME COURT OF BANGLADESH IN REGULATING 

SHIPBREAKING PRACTICES 

In response to the persistent failure of the government to regulate the industry in Bangladesh, 

this part explores the role the Supreme Court of Bangladesh (“the Court”) has played in 

shipbreaking practices. While the Court is the guardian of Bangladesh’s Constitution, since 

2003, the Court has been monitoring the shipbreaking industry by judicial pronouncements in 

response to petitions filed by environmental groups like BELA. The Court’s regulatory role has 

played an increasing role in influencing policymaking. This role has involved the delivery of 

judgments and subsequent orders in two key cases: MT Alfaship in 2006 and MT Enterprise in 

2009. As discussed below, both cases dealt with the entry of ships into the territorial waters of 

Bangladesh and led the Court to stop their entry into Bangladesh and to safeguard workers’ 

occupational health and safety rights with a specific law.   

A  Supreme Court’s Intervention in Regulating the Shipbreaking Industry 
In the first litigation, popularly known as MT Alfaship, the Court held that the government had 

to make a regulation prohibiting the import of hazardous ships. The second, known as the MT 

Enterprise, resulted in the Court directing the government to develop an occupational health 

and safety policy for shipbreaking workers.  

Significantly, MT Alfaship imposed a legal duty on government authorities to refuse entry to 

any hazardous ships to Bangladesh.38 Further, the Court’s order emphasised that the 

 
 

 
35  Dr. Mohiuddin Farooque v. Bangladesh and others (1996) 48 Dhaka LR 438, 442 (Kazi Ebadul Hoque J). 
36  Bangladesh Environmental Lawyers Association v. Bangladesh and Others (2003) 55 Dhaka LR 69, 79. 
37  Md. Saiful Karim, ‘Violation of Labor Rights in the Ship Breaking Yards of Bangladesh: Legal Norms and Reality’ [2009] The 

International Journal of Comparative Labor Law and Industrial Relations 379, 383. 
38  Ibid. 
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government was required to follow its international obligations under the Basel Convention (as 

discussed in part IV).39 However, in the years that followed, the government failed to amend 

or develop any new law or policy to give effect to the Court’s judgments. Arguably, this was 

because the Court failed specifically to state that a law or regulation should be developed.40 On 

this basis, the judgment could be viewed as only a partial success, but it was a prompt to the 

government to take the shipbreaking matter seriously. Moreover, it set a platform for future 

judicial action in MT Enterprise. 

Akin to the MT Alfaship, MT Enterprise addressed government policy on shipbreaking and the 

link between a right to life and a right to a decent environment at work. In MT Enterprise, the 

Court addressed four main issues, namely: implementation of a legal requirement to obtain 

environmental clearance for ship breaking yards, effective waste management and pre-cleaning 

control measures, guidelines for a national policy to regulate the industry, and directives to 

ensure workers’ rights. The issue of workers’ safety, however, remained unaddressed.  

By an order dated 17 March 2011 (in response to a petition of the Bangladesh Ship Breaker’s 

Association (BSBA) dated 7 March 2011), the Court allowed shipbreaking to resume after an 

initial closure imposed by the Court’s order. The conditions of resuming shipbreaking activities 

were 18 requirements which aimed at ensuring the safety of workers.41 These included: workers 

training certification as per their job category, like cutting steel plates by the BSBA, supplying 

adequate numbers of personal protective devices, fire-fighting material, proper and safe stairs, 

prohibition on appointment without a contract, and requirements for experts to remove 

hazardous materials like asbestos cement and heavy metals. The provision of three meals a day, 

hospital insurance funded by the BSBA, and adequate breaks were also included in the order.42 

These extensive requirements of MT Enterprise signaled that the Court would remain vigilant 

about the progress made in the shipbreaking industry, but they virtually stopped the business 

of shipbreaking in Bangladesh.43  

 
 

 
39  MT Alfaship (n 6). 
40  “Promoting fundamental rights, impartial administration of justice, application of rule of law are the issues in which the Supreme Court 

acts as the final interpreter as guardian of the Constitution. The Judiciary can shape principle of law according to the need of the society 
by taking resort from international law when there is gap in national law”, Jona Razzaque, ‘Access to Environmental Justice: Role of 
the Judiciary in Bangladesh’ [2000] Bangladesh Journal of Law 1, 1. 

41  MT Alfaship (n 6) (17 March 2011) 7-9. 
42  Ibid. 
43  Mohammad Zulfikar Ali, ‘How Effective are International and Domestic Laws in Protecting Workers’ Occupational Health and Safety 

Rights in the Shipbreaking Industry of Bangladesh? What Role Could the National Court Play in accordance with their Constitutional 
Power?’ (Master Thesis, University of New South Wales, 2013) 55. 
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The BSBA subsequently filed petition for leave to appeal to the Appellate Division (AD) of the 

Bangladesh Supreme Court in January 2011. Before the AD, the highest Court, the BSBA 

argued that there was no representative from their association at the time of hearing before the 

High Court. After hearing, the AD initially allowed BSBA’s application to appeal in March 

2011 and stayed the High Court’s ban order44 (that is, the direction to the Ministry of 

Environment (MoE) and the Department of Environment (DoE) to close all the yards operating 

without clearance certificate from the DoE)45 until the final hearing of the appeal.46 The Appeal 

remained pending before the Appellate Division until the Bangladesh government prepared and 

submitted the relevant rules in 2011, which I discuss below. 

Perhaps unsurprisingly, MT Alfaship and MT Enterprise were not without controversies. For 

example, the BSBA argued that the Court had effectively brought the industry to a halt.47 Others 

have countered that the Supreme Court, by allowing the operation, struck a balance between 

the needs of economic development and safety at work.48 However, pending appeal and the 

framing of more specific rules, the BSBA succeeded in maintaining the status quo and 

importing end-of-life ships to Bangladesh.49 The BSBA had yet to bring any real change to 

their business model, arguing that they were waiting for the government to frame rules as per 

the AD’s order. This was a disappointing result. Indeed, from August 2010 to 9 March 2011, 

10 workers were killed in accidents.50 

 In 2016, the Supreme Court issued a contempt rule against the MoE and DoE and shipbreaking 

facility owners for not implementing the requirements set by the Supreme Court’s order on 17 

March 2011. A report published by NGO Shipbreaking Platform, a non-government 

organization that had been monitoring the shipbreaking operation, found that the MT Enterprise 

case was still ongoing; but yards had not stopped their unsafe shipbreaking practices.51 Against 

this backdrop, the following sections analyse the legal complexity surrounding the decisions 

 
 

 
44  Appellate Division, Case Search, Bangladesh Supreme Court (21 May 2012)  

http://www.supremecourt.gov.bd/scweb/case_history/case_history.php?div_id=1&case_id=266683.   
45  MT Enterprise (n 6) (17 March 2009) directions 2-4. 
46  BELA, ‘Outline of Submissions of BELA as Petitioner’, Submission in MT Enterprise case above n 21 (17 May 2010), 5 [4]. 
47  Ben Block, Bangladeshi Lawyer Fights Toxic Shipbreaking, WorldWatch Institute http://www.worldwatch.org/node/6084. 
48  MT Enterprise (n 6) (7 March 2011). 
49  NGO Shipbreaking Platform, ‘Situation in Bangladesh Yard Worsens- BELA Reinforces Legal Battle to Stop Toxic Ships (Briefing 

Paper, October 2011) 1. 
50  NGO Shipbreaking Platform, ‘Bangladesh Succumbs to Shipping Industry Pressure: Bangladesh Temporarily Allows Toxic Ships 

Pending Final Ruling’ (Press Release, 9 March 2011) http://www.shipbreakingplatform.org/bangladesh-succumbs-to-shipping-
industry-pressure/. 

51  NGO shipbreaking Platform, Annual Report 2022-2023, 18. 
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of the Supreme Court, followed by a comparative analysis of the legal developments in 

response to MT Alfaship and MT Enterprise. 

B  New Rules Followed by Court’s Decisions and their Critical Analysis 

Legal developments that ensued during the first two years after MT Enterprise confirmed the 

effectiveness of the role of the Court in regulating unsafe practices in shipbreaking. However, 

weak enforcement is an issue that is not yet resolved. In light of the judgment and orders of the 

Court (High Court Division) discussed above, the responsibility of monitoring the industry was 

entrusted to the MoI.52  

The MoI, accordingly drafted the Shipbreaking and Recycling Rules, 2011 (MoI Rules)53 in 

compliance with the Court’s direction. In addition, the MoE&F enacted Hazardous Waste and 

Ship Breaking Management Rules, 2011 (MoE&F Rules).54 According to s 52 of the MoI Rules, 

until the establishment of a new shipbreaking and ship recycling board (“Board”),55 the MoI is 

mandated to monitor and regulate all activities of the business. In 2018, Bangladesh enacted 

the Ship Recycling Act 2018 (BD), which established the Board to independently deal with any 

issue of shipbreaking.56  

While the regulatory regime under new rules mainly focuses on controlling mechanisms for 

shipbreaking, specifying processes for anchoring, and breaking, the problematic issues like pre-

cleaning, enforcement of the safety requirements and beaching remain beyond the regime. The 

MoI and MoE&F Rules, and the Ship Recycling Act 2018 (BD) are accordingly insufficient to 

ensure workers’ rights.  

Primarily, the inspection before beaching is conducted by a team of representatives from 

various organisations, including the MoI, DoE, Department of Explosives, Department of 

Inspection for Factories and Establishment, Fire Service and Civil Defence, Bangladesh Marine 

Academy, Bangladesh Customs, Bangladesh Navy, Ship Recycling Yard and Safety Agencies. 

This pre-beaching inspection is followed by another inspection conducted by the Department 

 
 

 
52  Syed Tashfin Chowdhury, ‘Graveyard Shift: Dismantling Toxic Ships in Bangladesh’, The Independent (online), 26 July 2013 

http://www.independent.co.uk/news/world/asia/graveyard-shift-dismantling-toxic-ships-in-bangladesh-8734375. 
53  MoI Rules (n 9).  
54  MoE&F Rules (n 9). 
55  Ship Building and Ship Recycling Board (SBSRB) means the Board created by the Government under the Ministry of Industries to 

ensure one stop service for ship building and ship recycling industries, in association with other government department such as 
National Board of Revenue (NBR), Department of environment, Department of Shipping, Department of Explosives, Department for  
Factories and Establishment, Mercantile Marine Department, Port Authority and Department of Labour, MoI Rules s 2(xvii).  

56  Ship Recycling Act 2018 (n 11) s 11. 
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of Explosives to detect any traces of explosives after a ship is beached. As the workers are 

regularly prone to accidents and exposure to hazardous substances, these inspections seem to 

have little effect.57 Moreover, as the inspections are conducted after a no-objection certificate 

(NOC) is already issued by the MoI, the inspections are nothing more than an ineffective legal 

formality.  

Who, between DoE and MoI, has the power to inspect a ship and issue a NOC for breaking 

was another issue. While, in general, the DoE has all the administrative powers in relation to 

environmental preservation, as per s 52 of the MoI Rules, MoI can issue the NOC for 

shipbreaking without consulting with any other institution. This conflict was raised in Janata 

Steel,58 and decided by the Supreme Court (High Court Division) in 2019. In Janata Steel, the 

Court found that the intervention of the MoI was illegal. It also ruled that without an 

environmental clearance from the DoE, MoI cannot give clearance for breaking a ship.59  

With respect to enforcement, the MoI and MoE&F Rules are also insufficient. One of the most 

important parts of interstate regulation of shipbreaking is the pre-cleaning requirement which 

refers to cleaning the internal wastes of a ship beyond the jurisdiction of a shipbreaking State, 

but the MoI and MoE&F Rules failed to address this adequately.  

The original MoE&F Rules did not allow ships to be dismantled without a pre-cleaning 

certificate issued by exporting countries.60 Under the old law, foreign shipowners were liable 

to decontaminate their ships and get a certificate of cleaning from a foreign institution.  

However, the precondition of taking a pre-cleaning certificate from an exporting country was 

amended on 15 November 2012. The amendment changed the MoE&F Rules so that pre-

cleaning certificates can be issued by the proper authorities of Bangladesh under national 

import policies.61 Following the amendment, a foreign shipowner has no liability to 

decontaminate the ships and get a certificate of cleaning from a foreign institution. The 

certificate from the country of export would confirm that pre-cleaning was performed before a 

ship’s arrival in Bangladesh. The amended MoE&F Rule ignores the basic problem in 

 
 

 
57  Nafisa et al (n 31) 10-12. 
58  Bangladesh Environmental Lawyers Association (BELA) v Janata Steel Corporation [Writ Petition No. 8466 of 2019] High Court 

Division of Bangladesh Supreme Court (26 February 2020) (‘Janata Steel’).  
59  Ibid.  
60  oE&F Rules (n 9) r 15. 
61  Amendment to the Hazardous Waste and Ship Breaking Management Rules, 2011 (MoE&F Rules) SRO no. 386-ain/2012, sub-s 15(d). 

(Amendment to MoE&F Rules). 
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managing in-built wastes of ships. Practically, it is meant to allow importation of  ships without 

cleaning the hazardous substances that remain in the body of a ship.  

 One of the major hindrances to ensuring sound waste management in developing countries is 

beaching, as it allows breaking ships without any container other than the ship itself.62 The 

problem with beaching is that it lets oils and hazardous substances mix into the intertidal zone 

of coastal areas.63 The MoI Rules do not restrict this problematic practice. Instead, the MoI 

Rules permit beaching with a detailed mechanism of inspection.64 According to Puthucherril, 

failing to address this basic problem of shipbreaking in Bangladesh is a matter of concern.65  

Moreover, the inspection requirement under the MoI Rules is a flawed mechanism as the team 

of inspection is only allowed to inspect for whether there is any contraband item stored in the 

ship.66 In addition, the responsibility of inspection is shared by different authorities of 

Bangladesh or by an audit team or a committee established by the government, resulting in 

inconsistent oversight.67The empirical evidence reviewed in Part II, demonstrates that these 

arrangements have failed to produce any meaningful improvement in overall worker safety. 

Worryingly, while shipbreaking facility owners have long been accused of failing to raise safety 

standards in the industry, they are now entrusted with the responsibility of enforcing those very 

standards. Under the MoI Rules, for instance, facility owners are required to appoint safety 

officers or safety supervisors and to ensure compliance with safety regulations within their 

facilities.68 However, as the appointment system is not independent of shipbreaking facility 

owners, monitoring mechanisms remain highly susceptible to collusion and corruption, thereby 

undermining their effectiveness.   

Moreover, according to s 3(11) of the MoI Rules, the safety officer is to be paid by the 

shipbreaking facility owners. This effectively makes the officer accountable to the shipbreaking 

facility owners rather than an independent entity responsible for ensuring occupational safety. 

 
 

 
62   Okechukwu Ibeanu, Special Rapporteur, Report on the Adverse effects of the Movement and Dumping of Toxic and Dangerous 

Products and Wastes on the Enjoyment of Human Rights, UN Doc A/HRC/15/22/Add.3 (2 September 2010) 4.   
63  World Bank Report (n 15) 32-33. 
64  Inspection by a technical person. In the absence of a technical person, Chittagong dry dock is to inspect along with National Board of 

Revenue, Department of Explosives and Environment. MoE&F Rules s 19(4). 
65  Tone George Puthucherril, ‘Trans-boundary Movement of Hazardous Ships for Their Last Rites: Will the Ship Recycling Convention 

Make a Difference?’ in David Freestone (ed), From Shipbreaking to Sustainable Ship Recycling: Evolution of a Legal Regime 
(Martinus Nijhoff Publishers, 2010) 283, 286, 325. 

66  MoE&F Rules (n 9) rr 7(1)-7(2)(9). 
67  Amendment to MoE&F Rules (n 61) r 19 (4).  
68  Safety officer means any person employed by the Yard owner in-charge of safety, health and environment prevention and mitigation 

measures from the panel of the board, MoI Rules sub-ss 2(VI) & 17(2). 
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Indeed, implementation of occupational safety and health management, notification of 

occupational diseases and injuries protection against accidents, fire, and exposure to toxic 

substances like dioxin are all in the hands of the shipbreaking facility owners.69 It raises an 

important question as to who will monitor the owners. The MoI and MoE&F Rules do not 

address this question.   

Along with these drawbacks, the executive branch submitted MoI and MoE&F Rules to the 

Appellate Division70 of the Supreme Court of Bangladesh for scrutiny. The Appellate Division, 

as the highest judicial authority in Bangladesh, accepted them without questioning their proper 

implementation.  

By refraining from questioning their proper implementation, the Appellate Division has failed 

to address the underlying deficiencies and to uphold the maxim, Salus Papuli Suprema lex 

esto—that is, “let the safety of the people be the supreme law”. But then a valid question arises, 

what led the Appellate Division to accept the rules with such weaknesses? It is plausible that 

the Appellate Division was persuaded by the fact that the MoI and MoE&F Rules comply with 

the Hong Kong Convention, thereby allowing policy makers to sidestep practical issues such 

as the implementation of  safety standards. The next part explains this and critically evaluates 

the international regime governing the shipbreaking industry.  

IV  INTERNATIONAL REGIME 

Internationally, the Basel Convention is the key instrument for regulating the transboundary 

movement of hazardous wastes and ensuring their environmentally sound disposal.71  Its 

primary objective is to reduce hazardous wastes production by imposing strict limitations on 

their trans-boundary movement, and measures to prevent unauthorized waste movement.72 

Despite its significance, the Basel Convention raises three problems in effectively applying to 

the international shipbreaking business.73  

First, the Basel Convention permits shipowners to avoid classifying a vessel as waste, often by 

deliberately concealing information regarding its final voyage.74 Second, the Basel Convention 

 
 

 
69  MoI Rules (n 9) r 17. 
70  Ministry of Industries order no. 36.061.016.07.00.021.2010-106 (12 December 2011) Bangladesh. 
71  The Basel Convention (n 12). 
72  Ibid art 9 (1). 
73  Md. Saiful Karim, ‘Environment Pollution from the Shipbreaking Industry: International Law and National Legal Response’ (2010) 

22 The Georgetown International Environment Law Review 185, 191. 
74  Ibid 193. 
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allows States to import “end of life” ships when required for supplying raw materials, such as 

steel in Bangladesh.75 Third, challenges arise in the application of territorial jurisdiction by the 

transit states from where the trans-boundary movement originates.76 These three loopholes 

result in a situation where ships may still be able to be transported to countries like Bangladesh 

for breaking in hazardous conditions without pre-cleaning their inbuilt wastes including PCBs, 

crude oil, and asbestos.  

In response to the above problems, the global community developed the Hong Kong 

Convention in 2009, which entered into force on 26 June 2025,77 and it is the first 

comprehensive international instrument on shipbreaking activities. Among other things, the 

Hong Kong Convention seeks to introduce a “cradle to grave” approach by regulating the 

process from ship building to recycling. It also aims at establishing the dismantling process on 

the principle of sustainable development without banning the exporting of ships with inbuilt 

wastes of a ship including PCBs, crude oil, and asbestos stored in its body to developing 

countries. Most importantly, from the perspective of this paper, the Hong Kong Convention 

seeks to introduce consideration of occupational safety and health concerns into shipbreaking.78  

It does so by introducing a national notification and waste management system. Under the 

national notification system, it is binding on the shipowners and shipbreaking facility owners 

to notify their own State about the intention to break a ship.79 The notification system is for 

flag State’s administrative organisations to prepare the survey of a ship’s Inventory of 

Hazardous Materials (IHM),80 before the administration of a flag State (a country’s flag used 

by a ship to show registered its ownership)  can issue an International Ready for Recycling 

Certificate (IRRC).81 Similar to a shipowner, a shipbreaking facility owner is required to notify 

a competent authority of its own State in three stages. First, a shipbreaking facility owner has 

to notify the intention to break a ship before they receive a ship.82 Second, it is their 

 
 

 
75  The Basel Convention (n 12) art 4(9)(b). 
76  Timothy Carey, The Hong Kong Convention for the Safe and Environmentally Sound Recycling of Ships: Progress? (Master Thesis, 

Lund University, 2011) 25. http://lub.lub.lu.se/luur/download?func=downloadFile&recoedOld=2520915&fileOld=3046718. 
77  International Maritime Organisation, Recycling of Ships and the Hong Kong Convention (Webpage) < 

https://www.imo.org/en/mediacentre/hottopics/pages/recycling-of-ships-and-hong-kong-convention.aspx>.  
78  Saurabh Battacharjee, ‘From Basel to Hong Kong: International Environment Regulation of Ship Recycling Takes One Step Forward 

and Two Steps Back’ (2009) 1 (2) Journal of Trade Law and Development 193, 229. 
79  The International Convention for the Safe and Environmentally Sound Disposal of Ships, opened for signature 1 September 2009, 

IMO Doc. SR/CONF/45 (19 May 2009) annex (Regulations for Safe and Environmentally Sound Recycling of Ships) (‘Annex on 
Ship Recycling Regulation’) reg 24.1. 

80  The IHM is specific to a ship, and it is to identify as Part 1, Hazardous Materials listed in Appendices 1 and 2 of the Hong Kong 
Convention together with the location, and amount thereof.  

81  Annex on Ship Recycling Regulation, reg 24.1.  
82  Ibid provides the detail information that that needs to be included in the notification: at Ibid regulation 24. 
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responsibility to notify the plan to start breaking a ship.83 Third, a shipbreaking facility owner 

has the obligation to notify the competent authority of their State when the ship is finally 

broken.84  

In meeting the objective of sound management mentioned above, the Hong Kong Convention 

puts restrictions on a shipbreaking facility to accept a ship, unless it is free from toxic 

substances (for example, asbestos, and ozone depleting  substances) that are listed in Appendix 

1.85 The confirmation that a ship is free from toxic substances, cannot be given without going 

through relevant surveys conducted by certified organisations.86 Notably, a flag State can issue 

an IRRC only after receiving the final report of the survey that proves that a ship is free from 

toxic substances.87 This means an IRRC is issued by the flag State of a ship and is used by both 

the shipowner and the shipbreaking facility to demonstrate that a ship is free from the toxic 

substances listed in the Hong Kong Convention. Based on the IRRC, the permission for 

shipbreaking is issued by the State of a shipbreaking facility.88 Moreover, a shipbreaking 

facility is required to obtain the survey report of hazardous materials (which are different from 

toxic substances) stored on a ship from the shipowner and accordingly improve its physical and 

technical capacity to manage them in a sound manner. A problem arises with how a 

shipbreaking facility can demonstrate that it has these capacities.89  

Importantly, in demonstrating that a shipbreaking facility has the physical and technical 

capacity to manage the hazardous substances of a ship, the Statements of Compliance with the 

Hong Kong Convention (SoCs) are used.90 The SoCs are issued by private consultants rather 

than a recognized public organisation of a State. They are used to show that a shipbreaking 

facility has the reasonable capacity to meet the requirements of the Hong Kong Convention.91 

 
 

 
83  Ibid 24.3. 
84  Ibid 25.  
85  Ibid reg 17. 
86  Ibid 10.1.4. 
87  Ibid 11.11. 
88  IRRC means to comply with the conditions of safety as provided in the Convention that includes proper oxygen and removal of 

explosive substances: at ibid reg 4.  
89  Ibid reg 17.2 and reg 4. 
90  NGO Shipbreaking Platform, HKC Statements of Compliance (Webpage) 
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According to reg 15 of the Annex Regulation, it is also the responsibility of each State Party to 

enact supporting legislation to enforce this requirement in a shipbreaking facility.92  

While the Hong Kong Convention, with the above mechanisms, seems to have set very high 

standards, it fails to address the concerns of developing countries who do not have enough 

funding to maintain the high standards.93 The Hong Kong Convention does not comply with 

the established principles of environmental law like “polluter pays”.94 This is because it shifts 

the burden of complying with the Hong Kong Convention (eg building appropriate 

infrastructure to dismantle ships and expensive treatment, storage, and disposal facilities 

(TSDF)) to developing countries like Bangladesh, without prescribing any mechanism for 

additional funds from shipowners or developed countries.95  

Other major areas of concern with the Hong Kong Convention include a lack of enforcement 

to support increased involvement of transit States, the absence of mandatory pre-cleaning 

criteria before sending ships for recycling, and the absence of controlled beaching.96 All these 

gaps collectively raise serious questions about the Hong Kong Convention’s ability to 

adequately regulate shipbreaking and its impact on workers’ health and safety. The lack of 

improvement in shipbreaking standards shows that the Hong Kong Convention’s regulatory 

standards are questionable. Bangladesh acceded to the Basel Convention on 1 April 1993 and 

committed to international regulations governing the transboundary movement of hazardous 

waste.97 Further, in June 2023, Bangladesh ratified the Hong Kong Convention, which aims at 

establishing global standards for environmentally sound shipbreaking practices.98 The 

regulatory changes were introduced in Bangladesh mainly between 2011 and 2023, whereas 

the shipbreaking began there during the early 1980ss. This suggests that the industry remained 

in a legal vacuum for around three decades. But has the government tried to regulate the 

industry at all to ensure labour rights? 

 
 

 
92  Annex on Ship Recycling provides that a State party must establish inspection, monitoring, and enforcement mechanism within its 

jurisdiction. This includes audit scheme carried on by the competent authority or an organization recognized by the Party: at Annex 
on Ship Recycling (n 79) reg 15.1-2. 
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94  Carey (n 76) 30-31. 
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V  LEGAL ANALYSIS ON THE POSITION OF BANGLADESH SUPREME COURT’S 

DECISIONS  

Before the intervention of the Court, Bangladesh did not formally recognise shipbreaking as 

an industry, resulting in regulatory gaps. Shipbreaking received formal industry status in 2011 

followed by an amendment to the Labour Act 2006 (BD). Notably, the enactment of the 

Shipbreaking Act 2018 (BD) marks a significant step toward Bangladesh’s commitment to 

follow its international obligations, particularly in relation to the Hong Kong Convention. 

However, as the Shipbreaking Act 2018 (BD) closely follows the Hong Kong Convention, this 

legislative development has demonstrated the country’s weak position. This section argues that 

while this regulatory shift underscores Bangladesh’s commitment to facilitating shipbreaking 

activities, it simultaneously raises critical concerns regarding labour rights protection. It also 

argues that this has been the case for Bangladesh since it began regulating the shipbreaking 

business.  

The above argument is advanced by dividing the part into three sections. Section A analyses 

the initial unsuccessful attempts to regulate the shipbreaking industry. Section B focuses on the 

connection between the weak environmental and labour regulation. Finally, section C identifies 

problems with enforcement of existing laws.  

A  Early Efforts and Failures to Curb Beaching    
Prior to the intervention of the Apex Court, the initial regulatory attempts were not successful 

inn ensuring sound management of wastes in Bangladesh. Notably, with the intention to control 

beaching practice, a circular99 was issued by the Department of Customs in 1987 that required 

several clearances and certificates for breaking ships in the surrounding area of Chittagong Sea 

port. According to the circular, the Mercantile Marine Department, Chittagong Port and 

Director General of Industry were named as the authorised entities inter alia to permit 

beaching. Though on its face this appears to be a comprehensive set of authorising entities, it 

excludes the DoE.  This is because, the circular was issued in 1987, when there had been no 

law related to the protection of environment in Bangladesh with no existence of the DoE.100  

 
 

 
99  Government of the Peoples’ Republic of Bangladesh, Customs House, Chittagong, General Notification 15 (20 April 1987). 
100  Md. Saiful Karim, ‘Violation of Labor Rights in the Ship breaking Yards of Bangladesh: Legal Norms and Reality’ [2009] The 
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Another circular was  issued by the Mercantile Marine Department requiring enterprises to 

follow some procedures related to safety before getting a beaching permit.101 This circular was 

relatively useful as it introduced some mandatory requirements like inspection by the surveyor 

of the Mercantile Marine Department to check the arrangement of safety equipment for 

permission to beaching.102  

The association of shipbreaking facility owners, the BSBA challenged the legality of these 

mandatory requirements by filing a writ petition before the Honourable High Court Division 

of Bangladesh Supreme Court.103 So far, no final decision has been given in this proceeding. 

However, the BSBA was able to get a stay order against the operation of the circular that 

virtually stopped the Mercantile Marine Department from taking any action against this illegal 

process of beaching through the survey of ships. This limitation on the regulation of beaching 

has no doubt contributed to environmental issues and the growth in accidents and health 

hazards to the workers, as discussed in Part II regarding the dangers of beaching.  

B  Weak Environmental and Labour Regulation   
Ensuring environmentally responsible shipbreaking practices is inherently linked to 

safeguarding workers’ rights, as both concerns are deeply interwoven.104 The beaching method, 

for instance, is commonly employed in Bangladesh and presents significant environmental and 

occupational hazards, highlighting the connection between ecological sustainability and labour 

protection in this sector.105 In the absence of sound management, the toxic gases and hazardous 

materials trapped in end of life ships can cause both acute and chronic health implications. The 

release of heavy metals, asbestos, and persistent organic compounds poses long-term 

ecological risks, and aggravates environmental degradation.  

In relation to regulating negative effects on the environment from man-made activities, the 

Bangladesh Environment Conservation Act 1995 ('ECA’) was enacted. This law is administered 

by the DoE, which has the overall duty of preserving the environment in Bangladesh. In 
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Shipbreaking’ (n 73) 228. 
102  Ibid. 
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performing its overall duty, the ECA sets provisions for framing guidelines for the control and 

abatement of environmental pollution and for the protection and improvement of the 

environment.106 

In line with the ECA, the government framed the Environment Conservation Rules (BD) 

(Rules) in 1997.107 The Rules group industries into different categories for issuing clearance 

certificates. They are: Red, Orange A/B, and Green. While the riskiest industries are placed in 

the red category in order to ensure strict supervision and clearance from the DoE, until 2023 

the shipbreaking industries were kept in the Orange B category with less stringent 

procedures.108 In 2023, the MoE&F introduced the Environmental Protection Regulation, 2023 

to change the status from Orange to Red.109  

Accordingly, before 2023, the industry required no compulsory Environmental Impact 

Assessment (EIA) and consideration of risks (on the basis of the Initial Environmental 

Examination Report).110 What this suggests is that although there was evidence for how 

shipbreaking facilities adversely affect the environment and workers’ lives, surprisingly, the 

industry was subject to less strict requirements regarding environmental clearances that 

eventually forced workers to work in an unsustainable environment.111  This problem with 

weak environmental clearances required strong enforcement of labour rights. Similar to the 

environment, however, as explained below, workplace rights protection under the Labour Act 

2006 (BD) had also remained weak.112 

The Labour Act 2006 (BD) was enacted to implement the rights of workers of all industries in 

Bangladesh. In general, the Labour Act 2006 (BD) covers aspects of safety in hazardous work. 

It contains a comprehensive procedure for dealing with explosive or inflammable dust, gas, 

and other materials.113 Moreover, the Labour Act 2006 (BD) specifies, where a manufacturing 

process produces dust, gas fumes, or vapor of such character and such extent as to be likely to 

explode on ignite, all practicable measures to ensure exclusion by: 

 
 

 
106  Environment Conservation Act 1995 (Bangladesh) s 13. 
107  Environment Conservation Rules 1997 (Bangladesh) SRO 197-Law/97 http://www.moef.gov.bd/html/laws/env_law/178-189.pdf 

(ECR). 
108  Ibid sch 1 (c)(66). 
109  Environmental Protection Regulation 2023 (Bangladesh). 
110  Ibid sch 1 (D) footnotes (b) and (d); sub-ss 7(6)(c)(ii) & (d)(ii). 
111  Karim, ‘Environmental Pollution from Shipbreaking’ (n 73) 227. 
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• effective enclosure of the plant or machinery used in the process; 

• removal or prevention of the accumulation of such dust, gas fumes, or vapour; 

• effective enclosure of all possible sources of ignition.114  

Further, the Labour Act 2006 (BD) defines particular procedures for the safety of building and 

machinery, precautions in case of fire, fencing of dangerous machinery, and protection of 

eyes.115 According to the Labour Act 2006 (BD), it is mandatory for each industrial 

establishment to keep their premises clean and free from effluvia.116 Moreover, they have to 

take measures to secure and maintain proper ventilation and temperature.117 The Labour Act 

2006 (BD) also outlaws the employment of persons to lift, carry or move any load so heavy as 

to be likely to cause him/her any injury.118  

Shipbreaking facility owners, however, were not interested in applying the Labour Act 2006 

(BD) to their facilities as shipbreaking was not declared a ‘formal industry’ before 2011.119 

They argued that the Labour Act 2006 (BD) was not intended to apply to shipbreaking facilities.  

Amendment to the Labour Act 2006 (BD) in 2011 clarified the confusion by inserting section 

2(61) that defines shipbreaking as an “industrial activity”. This amendment also defines a 

factory as any premises or yard with five or more workers on any day of the year and where a 

“manufacturing process” is carried on.120 The breaking up of ships or vessels is included as a 

“manufacturing process”.121 These important developments have provided a legal structure for 

the enforcement of the Labour Act 2006 (BD) on the shipbreaking industry but the lack of 

proper enforcement for the reasons discussed below remained an issue.  

 

C  Gaps in the Implementation of the Labour Act 2006: A Critical Appraisal 

Inefficient bureaucracy is responsible for not implementing measures to ensure the safety of 

workers in the shipbreaking industry. Under the current regulatory framework, while multiple 

ministries and agencies oversaw different aspects of the sector, due to a lack of expertise their 

 
 

 
114  Ibid s 78. 
115  Ibid ss 61-63 and 75. 
116  Ibid s 51. 
117  Ibid s 52. 
118  Ibid s 74.  
119  ‘Declare Shipbreaking an Industry: Speakers Urge Government’, the Daily Star (online), 17 July 2007 
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120   The LA s 2(7)).  
121  Ibid s 2(2). 
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actions led to inadequate practical outcome.122 For instance, while the MoI has the primary 

responsibility for shipbreaking activities,123 the MoE&F is tasked with enforcing the ECA and 

relevant international conventions, one of which is the Basel Convention.124 Additionally, 

matters related to the beaching of ships for breaking, issuance of NOCs for ship imports, and  

implementation of  International Maritime Organisation (IMO) conventions in Bangladesh fall 

under the jurisdiction of the Ministry of Shipping.125 But officials of the MoE&F, the MoI, and 

the Ministry of Shipping have inadequate resources to fulfill their responsibilities. The shifting 

of duties to different government bodies, and their lack of resources, raises concerns about 

whether Bangladesh has adequate administrative capacity to monitor and enforce the legal 

framework of shipbreaking.126  

More problems concerning the enforcement of labour-related matters arise as the Labour Act 

2006 (BD) assigns the duty of upholding labour rights within the industry to the Ministry of 

Labour and Enforcement (Ministry of Labour).127 The Ministry of Labour is also accountable 

for implementing international labour standards by adhering to relevant International Labour 

Organisation (ILO) legal instruments. Additionally, the Chief Inspector of Factories and 

Establishment, operating under the Ministry of Labour, is responsible for the registration of 

shipbreaking facilities as factories and the oversight of working conditions in shipbreaking 

operations.128  

Additional issues arise in relation to the enforcement of laws since the Labour Act 2006 (BD) 

does not stipulate clear criteria for appointing safety inspectors in proportion to risks and 

workforce size of an industry. As a result, the Ministry of Labour lacks both personnel and 

resources to implement labour regulations rigorously.  Moreover, although the Labour Act 2006 

(BD) mandates government oversight of working conditions, there is no explicit provision for 

appointing full-time safety officers to ensure compliance within the shipbreaking industry. This 

 
 

 
122  Human Rights Watch, ‘Safe Working Conditions’, The Daily Star (online) 27 April 2013 
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125  Ministry of Shipping, About, Government of the People’s Republic of Bangladesh <http://www.mos.gov.bd/about_eng.htm>; 

Ministry of Shipping, Department of Shipping, Government of the People’s Republic of Bangladesh http://www.mos.gov.bd/dos.htm.  
126  Sheikh Md Mujahid Ul Islam, ‘Bangladesh’s Ship Recycling Industry at a Crossroads’,  The Daily Star (online, 24 September 2025) 

< https://www.thedailystar.net/law-our-rights/news/bangladeshs-ship-recycling-industry-crossroads-3993126>.  
127  Ministry of Labour and Employment, Allocation of Business, Government of the People’s Republic of Bangladesh 

http://www.mole.gov.bd/allocation.php?function_id=2 . 
128  The LA s 318. 
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regulatory gap has led to a persistent deficiency in workplace safety inspections, which are 

notoriously inadequate to meet the demand of the industry. The bureaucratic inefficiency 

exacerbates risks to workers’ health, safety, and overall well-being. One of the primary 

obstacles is the lack of coordination among the various institutions responsible for overseeing 

different aspects of the sector. The overlapping jurisdiction of the Ministry of Shipping and the 

DoE regarding the protection of labour rights creates ambiguity, 129 allowing accountability to 

be transferred between agencies rather than it being directly addressed.130 

 VI  AN EVALUATION OF THE COURT’S ROLE AND THE FUTURE OF 

REGULATION 

The discussion in Parts IV and V reveals that although the executive branch did not frame any 

comprehensive law before the judgments, they were forced to make changes (albeit imperfect 

ones) following them. Regarding the Court’s role, Warner Menski accurately argues that the 

Judiciary cannot “feed people or give them jobs”.131 For this reason, the Court must depend on 

the executive branch to implement the directions of the Court. Even so, the executive is 

sensitive to political and economic concerns and is often reluctant to act against the profitable 

shipbreaking industry.132 As a result, the Court’s ability to supervise the executive branch and 

ensure implementation of its order/direction remains instrumental for ensuring the rights of 

workers and enforcing the law. Indeed, despite limitations of the Court- sponsored policy 

making role, to ensure enforcement the Court has been applying two models of judicial 

enforcement. One is Suo motu intervention along with award of compensation, and the other is 

continuing supervision and monitoring by an agency.133 

First, the Suo motu intervention along with awarding compensation is meant to impose a fine 

for victims or their family as compensation. The Court has done this to date in a number of 

cases. Second, and perhaps more importantly, are requirements for establishing a monitoring 

committee.134 This committee was to oversee the timely implementation of the directions on 
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waste management, including supplementary directions of the Supreme Court and specific 

guidelines on shipbreaking as discussed above.  

It was timely for the Court to intervene and monitor the directions given on different dates. 

Hasan Mohammad Abdulla and others argue that the Court has dynamically focused on several 

problems related to seaside recycling.135 The direction regarding waste management, pre-

cleaning and the ban order given by the Court has further proven the fact that when there is a 

limitation in international law (see Part IV) and a vacuum in domestic law (see Part V), the 

judiciary can safeguard the rights of the people.136 However, the Court sponsored policy 

making cannot bring about an ultimate result as they are unable to achieve social change,137 

apart from giving some “chemotherapy for the carcinogenic body politic”.138 But the outcomes 

of the above decisions of the Court cannot be denied. Public concern followed the publicity of 

the decisions and put pressure on the Executive to address the issues and reduce the injustice 

caused to workers. It also created a deterrence factor for further law infringement and an 

increased social consciousness surrounding shipbreaking.139   

Regardless of limitations of the MoI and MoE&F Rules discussed above in Part III, credit 

should be given to the Supreme Court of Bangladesh for having taken up the challenges. Since 

effective intervention from the judiciary, there are signs of improvement in the shipbreaking 

practices of the industry.  For example, a number of shipbreaking facility owners have 

introduced a mandatory asbestos removal policy in their shipbreaking facilities.140 Moreover, 

they are improving their infrastructure and mechanising their facilities to reduce manual 

labour.141 

The most important part of upgradation is the installation of well-equipped firefighting 

instruments with a reservoir tank and a foam tank in every shipbreaking facility.142 These 
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developments show how judicial action can play a positive role in introducing a deterrence 

factor to law infringement and increasing social consciousness around regulation of an unsafe 

industry. More importantly, as discussed in Part III, the government framed rules following the 

directives of the Supreme Court. Before the Supreme Court’s directives in MT Enterprise and 

MT Alfaship, there was no governing law in Bangladesh that mandated the government to make 

rules for shipbreaking.  

Further, more shipbreaking facilities are moving towards complying with the Court’s directives 

to achieve a certificate under the Hong Kong Convention: almost half of the 30 active 

shipbreaking facilities have received a certificate of compliance with the standards set under 

the Hong Kong Convention and the remaining facilities are in the process of obtaining it.143 

The entry into force of the Hong Kong Convention on 26 June 2025 is also playing a positive 

role in improving standards in the shipbreaking industry. Up to September 2025, at least seven 

shipbreaking facilities had received “green yard” status that demonstrates their compliance 

with Hong Kong Convention standards. A recent report suggests that 15 more shipbreaking 

facilities are in the process of improving their standards.144 The judicial direction and the entry 

into force of the Hong Kong Convention in fact pushed the industry to improve their standards. 

Conversely, with a view to enacting national law in line with the Hong Kong Convention, the 

Ship Recycling Act enacted by the Bangladesh Parliament in 2018 provides for the 

establishment of the Bangladesh Ship Recycling Board (‘Board’).145 As a one-stop service 

provider, the Board has all the regulatory power. After a delay of seven years, members to the 

Board have recently been appointed,146 and the Board has been in full operation since April 

2025.147 However, the Board’s composition raises concerns because it is predominantly 

composed of representatives from relevant ministries, local authorities, the President of the 

Association of Ship Recycling Industries, and two representatives from shipbreaking facility 

owners. Stakeholders affected by shipbreaking activities, including local environmental 

organisations, labour rights advocates, and workers are not represented on the Board. This 
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absence of broader stakeholder participation questions the Board’s ability to operate 

independently and to adequately reflect diverse interests.148  

According to s 37 of the Ship Recycling Act, a court cannot take any action without the Board’s 

authorisation. This means all administrative and judicial functions related to shipbreaking rely 

on the Board’s actions. But because of inadequate resources, the Board is not yet prepared  to 

fulfill its administrative and judicial functions.149 The Board faces a significant shortage of 

manpower, which prevents it from sufficiently monitoring its main role of issuing NoCs and 

permits for shipbreaking. Previously, these key responsibilities were actioned by the Ship 

Recycling Wing of the MoI, but with the country now transitioning from the Ministry’s Wing 

to the Board, again this bureaucratic shift raises questions of Bangladesh’s ability to efficiently 

monitor and enforce the existing regulatory framework.150 It also means that the full power 

given to the Board will need to be addressed by the Court, as this does not conform with the 

decision in Janata Steel. As discussed above, Janata Steel established that the DoE should have 

some power to regulate the industry, and upon its authorisation, other government institutions 

can then authorise the process of shipbreaking.  

It is too early to predict the ultimate outcome of the Court’s orders. It is a good sign that there 

are some developments in domestic law in Bangladesh based on which several shipbreaking 

facilities have established safe shipbreaking operations.151 However, it is high time for 

Bangladesh to invest resources to refurbish and amalgamate its existing legal framework, to 

guarantee that its constitutional promises to the disadvantaged and deprived, in this case the 

workers, are kept, as they continue to suffer.    

VII  CONCLUSION 

Bangladesh needs the shipbreaking industry to support its fast-growing steel demand, reduce 

unemployment, and increase revenue. Such economic factors, however, must not come at a 

high cost of human lives. Slow progress in introducing legal policy on shipbreaking 
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underscores the challenges developing countries such as Bangladesh face in striking a balance 

between human rights and business. In this context, this paper has reevaluated the challenge 

and shown that while the government has failed to address the issue with adequate legal 

principles, the judiciary has taken up the role of introducing legal policy. It remains to be seen 

whether the challenges discussed in this paper will be addressed by the Court or the government 

in the future.    
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PROSECUTING ENVIRONMENTAL HARMS: PRESIDENT 
BOLSONARO BEFORE THE INTERNATIONAL CRIMINAL 

COURT 
SEBASTIAN BOCCARDO* 

 

ABSTRACT   

The destruction of the Brazilian Amazon poses a grave threat to the ecological integrity of one 

of the world’s most critical ecosystems. During the presidency of Jair Bolsonaro, the issue 

gained renewed global urgency as deforestation soared to levels not seen in several years. 

Bolsonaro’s measures and discourses created a climate of impunity which encouraged 

criminal networks to intensify their environmentally destructive activities. The impacts of the 

Amazon’s destruction have been felt most acutely by the indigenous tribes and traditional 

communities who depend on the rainforest for survival. The humanitarian implications of this 

ecological crisis prompted some to characterise the Amazon’s destruction as a crime against 

humanity warranting prosecution before the International Criminal Court (‘ICC’).  

The Office of the Prosecutor has recently signalled its commitment to pursuing 

environmental crimes within the Court’s existing legal and institutional framework.  This 

article provides an analysis of the ICC’s ability to indirectly prosecute environmental harms 

as a crime against humanity by examining the issues which commonly arise in ICC 

investigations and prosecutions. It finds that notwithstanding certain limitations, there are 

tangible opportunities for prosecuting environmental harms as a crime against humanity, 

both in Brazil and in other comparable sites of environmental harm. The arguments for 

prosecution are even stronger, this article demonstrates, when victims are members of 

indigenous or traditional groups with a close connection to the land. The article concludes 

that the ICC’s prosecution of environmental harms in Brazil would at once advance the 
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cause of global environmental justice and breathe new life into the broader international 

criminal law project.   
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I  INTRODUCTION 
In August 2019, the world’s attention was captured by dramatic images of the Brazilian 

Amazon as thousands of fires ravaged the rainforest.1 Far from a natural phenomenon, the fires 

were deliberately lit by land grabbers and farmers emboldened by the anti-environmental 

stance of then Brazilian President Jair Bolsonaro.2 Bolsonaro’s presidency saw a dramatic 

surge in deforestation and associated violence in the Amazon.3 Land grabbers and illegal 

industries were empowered by government measures to dismantle federal environmental and 

indigenous agencies.4 These measures were supported by Bolsonaro’s anti-environmental and 

anti-indigenous discourses.5 Even as criminal networks intensified their deforestation 

activities, Bolsonaro failed to take steps to reverse the Amazon’s destruction.6 

The destruction of the Amazon had profound consequences for its roughly 305 indigenous 

tribes and the thousands of non-indigenous communities who depend on the rainforest to 

sustain traditional livelihoods.7 These inhabitants suffered violent attacks and damage to their 

lands and environment.8 Several non-governmental organisations (‘NGOs’) have since filed 

separate communications with the Office of the Prosecutor (‘OTP’) of the International 

Criminal Court (‘ICC’) accusing Bolsonaro of crimes against humanity pursuant to art 7 of the 

Rome Statute.9 It is unclear whether these requests prompted the OTP to open any 

investigations.  

There is broad academic appreciation that, notwithstanding the fundamentally anthropocentric 

nature of international criminal law, there are opportunities for prosecuting peacetime 
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environmental harms before the ICC.10 However, the potential for the ICC to prosecute 

environmental crimes had not been seriously considered by the Court until the release of the 

[draft] OTP Policy on Environmental Crimes under the Rome Statute (‘Draft Environmental 

Crimes Policy’) on 18 December 2024. The Draft Environmental Crimes Policy demonstrates 

the Prosecutor’s commitment to ‘more fully account for crimes within its jurisdiction that are 

committed by means of or that result in environmental damage’.  

This article takes up the spirit of the Draft Environmental Crimes Policy to consider the 

context-specific analysis of the deforestation of the Brazilian Amazon which engages with the 

relevant provisions of the Rome Statute. The article hypothesises that notwithstanding certain 

limitations, there are tangible opportunities for prosecuting environmental harms as a crime 

against humanity, both in Brazil and in other comparable sites of environmental destruction. It 

argues that environmental harms that have humanitarian consequences can satisfy the 

necessary requirements for crimes against humanity to be prosecuted before the ICC. The case 

for prosecution is even stronger, this article will demonstrate, when victims are members of 

indigenous or traditional groups with a close connection to the land. The OTP’s recent 

recognition of these opportunities in its Draft Environmental Crimes Policy provides a solid 

basis for the Prosecutor to pursue a greener prosecutorial approach.  

There are three reasons for selecting the Amazon as a case study: (1) the Amazon is rich in 

biodiversity and plays a critical role in regulating global climate processes;11 (2) the situation 

is a potential candidate for prosecution as a crime against humanity;12 and (3) it offers the 

opportunity to examine the relationship between environmental harm and the human rights of 

rainforest communities. 

 
 

 
10  See, eg, Matthew Gillett, ‘Environmental Damage and International Criminal Law’ in Sébastien Jodoin, Marie-Claire Cordonier 

Segger (eds), Sustainable Development, International Criminal Justice, and Treaty Implementation (Cambridge University Press, 
2013) 73, 74–7 (‘Environmental Damage and International Criminal Law’); Tara Smith, ‘Creating a Framework for the Prosecution 
of Environmental Crimes in International Criminal Law’ in William A Schabas, Yvonne McDermott, (eds), The Ashgate Research 
Companion to International Criminal Law: Critical Perspectives (Routledge, 2013) 45; Tara Weinstein, ‘Prosecuting Attacks that 
Destroy the Environment: Environmental Crimes or Humanitarian Atrocities?’ (2005) 17 The Georgetown International 
Environmental Law Review 697; Pauline Martini, Joe Holt and Maud Sarlieve, ‘Mass Deforestation as a Crime against Humanity?’ 
(2023) 72 International and Comparative Law Quarterly 1013.  

11  ‘Inside the Amazon’, World Wildlife Fund (Web Page) 
https://wwf.panda.org/knowledge_hub/where_we_work/amazon/about_the_amazon/. 

12  Specifically, it is a large-scale example of environmental harm, involves a high-profile perpetrator, and above all, impacts victims 
with a strong connection with the land and the environment: see Informative Note (n 9); Tara Smith, ‘Are the Amazon Fires a Crime 
against Humanity?’, The Conversation (online, 17 September 2019) <https://theconversation.com/are-the-amazon-fires-a-crime-
against-humanity-122738>.  

https://wwf.panda.org/knowledge_hub/where_we_work/amazon/about_the_amazon/
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II  DESTRUCTION OF THE BRAZILIAN AMAZON AS A CRIME AGAINST 

HUMANITY 
This Part examines the situation in Brazil to determine whether the destruction of the Amazon 

under Bolsonaro fits within the substantive framework of crimes against humanity. Crimes 

against humanity is defined at art 7 of the Rome Statute as one of 11 punishable acts ‘committed 

as part of a widespread or systematic attack directed against any civilian population, with 

knowledge of the attack’.1 As the Draft Environmental Crimes Policy identifies,2 the five acts 

which are most relevant to the prosecution of environmental crimes are those of murder,3 

extermination,4 deportation or forcible transfer of the population,5 persecution6 and other 

inhumane acts.7 For these acts to be recognised as crimes against humanity, one must also 

prove the contextual elements identified in the chapeau of art 7(1) and the definition of ‘attack’ 

at art 7(2).8 That is, the acts must be committed within the context of a ‘widespread or 

systematic attack’ against a civilian population, pursuant to a ‘State or organisational policy’ 

and with knowledge of the attack.9 Thus, while many environmental harms would fall within 

the definitions of the enumerated acts, only some will satisfy the more onerous contextual 

elements.10  

Nevertheless, this article argues that the scope of crimes against humanity is sufficiently broad 

to capture environmental harms. Compared to the crime of genocide, crimes against humanity 

tend to capture acts of a lesser magnitude and do not require genocidal intent.11 The perpetrator 

need only possess the mens rea associated with the specific act and have knowledge that his or 

her act of environmental harm is part of a widespread or systematic attack.12 An act of 

environmental destruction undertaken in the name of development could qualify as a crime 

 
 

 
1  Rome Statute (n 15) art 7(1).  
2  Office of the Prosecutor, Draft Policy on Environmental Crimes under the Rome Statute (Policy Paper, 18 December 2024) [35]–

[40].  
3  Rome Statute (n 15) art 7(1)(a). 
4  Ibid art 7(1)(b). 
5  Ibid art 7(1)(d). 
6  Ibid art 7(1)(h). 
7  Ibid art 7(1)(k). 
8  Situation in the Republic of Côte d’Ivoire (Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an 

Investigation) (International Criminal Court, Pre-Trial Chamber III, Case No ICC-02/11, 15 November 2011) [28]. 
9  Rome Statute (n 15) art 7(1)–(2). 
10  Durney (n 18) 417; Sharp (n 1) 238.  
11  Sharp (n 1) 237; Smith (n 19) 51; Caroccia (n 22) 1173; Patel (n 21) 191. 
12  Rome Statute art 7(1). See also Cassese et al (n 4) 98. 
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against humanity when all other elements are present.13 The following discussion considers 

whether the destruction of the Amazon could amount to a crime against humanity.  

A  Contextual Elements 

To find that a crime against humanity has been committed, the ICC Prosecutor would need to 

establish four contextual elements, specifically: (1) an attack directed against any civilian 

population; (2) a state or organisational policy; (3) that the attack is widespread or systematic; 

and (4) knowledge of the attack.  

1  Attack Directed at Civilian Population 

The phrase ‘attack directed against any civilian population’ is defined as a ‘course of conduct 

involving the multiple commission of acts … against any civilian population’.14 The words 

‘course of conduct’ suggest a ‘systemic aspect’ or ‘certain “pattern” of behaviour’ rather than 

‘a mere aggregate of random acts’.15 The ‘attack’ need not be a military attack16 and may even 

involve mistreatment of civilians or non-violent attacks.17  

The acts of environmental destruction and associated violence perpetrated by criminal 

networks in the Amazon are strongly indicative of a course of conduct involving the multiple 

commission of acts.18 The evidence suggests these acts follow an established pattern of 

behaviour.19 Criminal networks — often led by ranchers or large farmers locally known as 

fazendeiros — provide capital to purchase equipment and hire labour for illegal timber 

harvesting. The loggers create paths through indigenous territories and public forests to extract 

timber. They then proceed to cut down the remaining vegetation and set it on fire. The cleared 

land may be used to graze cattle, grow crops or be exploited through illegal mining. A key 

element of these activities is the armed men or militia who perpetrate acts of violence and 

intimidation against local communities.20  

 
 

 
13  Smith (n 18) 51–2; Sharp (n 1) 239; Patel (n 21) 191–2.  
14  Rome Statute (n 1) art 7(2)(a).  
15  Prosecutor v Gbagbo (Confirmation of Charges) (International Criminal Court, Pre-Trial Chamber I, Case No ICC-02/11-01/11, 12 

June 2014) [209]–[210] (‘Gbagbo (Confirmation of Charges)’). 
16  Report of the Preparatory Commission for the International Criminal Court, Addendum, Finalized Draft Text of the Elements of 

Crimes, UN Doc PCNICC/2001/1/Add.2 (2 November 2000) 5 (‘Elements of Crimes’). 
17  Prosecutor v Vasiljević (Judgment) (International Tribunal for the Former Yugoslavia, Case No IT-98-32-T, 29 November 2002) 

[29]–[30]; Kunarac (Appeal Judgment) (n 5); Rutaganda Judgement and Sentence (n 5); Prosecutor v Musema (Judgment and 
Sentence) (International Criminal Tribunal for Rwanda, Trial Chamber I, Case No ICTR-96-13-T, 27 January 2000) [205].  

18  Rome Statute (n 1) art 7(2)(a). 
19  Gbagbo (Confirmation of Charges) (n 4). 
20  Human Rights Watch, Rainforest Mafias: How Violence and Impunity Fuel Deforestation in Brazil’s Amazon (Report, September 

2019) 32–4 (‘Rainforest Mafias’).  
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The more difficult aspect of this element is the need to establish that the attack was directed 

against the civilian population. The ICC Appeals Chamber has held that this does not require 

an independent finding that the population was the primary object of an attack.21 It may 

nevertheless require some innovative argument to show that acts of environmental destruction 

in the Amazon were directed against the civilian population, specifically, indigenous tribes and 

traditional communities who inhabit the rainforest. In this respect, it is important to emphasise 

the special relationship that many victims, particularly indigenous peoples, have with the land 

and the environment.22 For many indigenous tribes, the Amazon is critical to material, social 

and spiritual survival.23 In addition to relying on the rainforest for food and resources,24 

indigenous peoples have a profound spiritual connection with the natural world which 

manifests in myths, traditions and rituals.25 

This close connection strengthens the nexus between the act of environmental damage and the 

resulting human harm. In any event, the attack on rainforest communities also manifests as 

direct acts of violence and intimidation that occur on a regular basis.26 Although the acts were 

physically committed by criminal networks, the Brazilian state played a key role in furthering 

them. 

2  State or Organisational Policy 

Art 7(2)(a) requires that the attack against the civilian population be conducted ‘pursuant to or 

in furtherance of a State or organizational policy’.27 The attack on rainforest communities was 

committed pursuant to or in furtherance of the policy of Brazil under the leadership of 

Bolsonaro to clear the Amazon. It is not material that there was not an ‘explicitly defined or 

formalised’ state policy.28 The relevant inquiry is whether Brazil actively promoted or 

encouraged the attack.29 The article argues that the state policy to commit attacks is evidenced 

by Bolsonaro’s measures and discourses.  

 
 

 
21  Prosecutor v Bosco Ntaganda (Appeals against Decision of Trial Chamber VI of 8 July 2019 entitled 'Judgment') (International 

Criminal Court, Appeals Chamber, Case No ICC-01/04-02/06 A A2, 30 March 2021) [418]. 
22  Rainforest Mafias (n 9) 7–9. 
23  ‘Brazilian Indians’, Survival International (Web Page) <https://www.survivalinternational.org/tribes/brazilian>. 
24  Ibid. 
25  Ibid.  
26  Pastoral Land Commission, Conflicts in the Countryside (Report, April 2020) 104. 
27  Rome Statute (n 1) art 7(2)(a).  
28  Situation in the Republic of Côte d’Ivoire Pre-Trial (n 2) [43]. See also Bemba (Article 61(7)(a) and (b)) (n 10) [81].  
29  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 5.  
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The Bolsonaro administration pursued a series of measures to weaken Brazil’s federal agencies, 

thereby encouraging criminal networks to intensify their deforestation activities. The Ministry 

of the Environment suffered severe funding cuts adversely impacting a range of environmental 

enforcement programmes.30 Functions and responsibilities which were once the preserve of 

environmental agencies were transferred to the Ministry of Agriculture.31 Bolsonaro’s 

environment minister, Ricardo Salles, dismissed several directors and agents from the main 

federal environmental protection agency, the Brazilian Institute of the Environment and 

Renewable Natural Resources (‘IBAMA’).32 These measures resulted in a dramatic drop in 

fines for environmental infractions, which were effectively suspended.33  

The administration’s measures weakening environmental agencies were matched by its 

measures undermining indigenous land rights. Having pledged to not designate ‘one 

centimetre’ more as indigenous land, Bolsonaro attempted to transfer responsibility for 

demarcating indigenous lands from the National Indian Foundation (‘FUNAI’)34 to the 

Ministry of Agriculture.35 FUNAI suffered sharp budget cuts which impacted its indigenous 

rights programmes.36 Further, several leadership positions were filled by pro-development 

figures who prompted a noticeable shift in direction for FUNAI.37  

In contrast to its assault on federal agencies, the administration created a more favourable 

regulatory environment for private interests in indigenous territories. It pursued legislative 

initiatives allowing squatters to obtain legal title to occupied indigenous land38 and opening up 

indigenous lands to mining, agribusiness and hydropower production.39 These measures were 

accompanied by the administration’s inflammatory discourses which portrayed environmental 

agencies as an obstacle to development. Bolsonaro described agencies as ‘industries of fines’ 

 
 

 
30  Rainforest Mafias (n 9) 113–14. 
31  Ibid 114. 
32  Garvey and Torres (n 17); Amazon Penalties Suspended since October (n 17). 
33  Amazon Penalties Suspended since October (n 17).  
34  FUNAI is the federal agency responsible for protecting and promoting indigenous rights: ‘FUNAI: National Indian Foundation 

(Brazil)’, Survival International (Web Page) <https://www.survivalinternational.org/about/funai>. 
35  See Karla Mendes, ‘Brazil’s Congress Reverses Bolsonaro, Restores FUNAI’s Land Demarcation Powers’, Mongabay (online, 5 

June 2019) <https://news.mongabay.com/2019/06/brazils-congress-reverses-bolsonaro-restores-funais-land-demarcation-powers/>. 
36  Ernesto Londoño and Letícia Casado, ‘As Bolsonaro Keeps Amazon Vows, Brazil’s Indigenous Fear “Ethnocide”’, The New York 

Times (online, 19 April 2020) <https://www.nytimes.com/2020/04/19/world/americas/bolsonaro-brazil-amazon-indigenous.html>. 
37  Bruno Fonseca and Rafael Oliveira, ‘Illegal Farms on Indigenous Lands Get Whitewashed under Bolsonaro Administration’, 

Mongabay (online, 23 June 2020) <https://news.mongabay.com/2020/06/illegal-farms-on-indigenous-lands-get-whitewashed-under-
bolsonaro-administration/>. 

38   Richard Thimbleby, ‘Stopping Bolsonaro’s Campaign of Environmental Destruction’ (Web Page, 10 July 2020) 
<https://www.lexology.com/library/detail.aspx>. 

39  Ricardo Brito and Anthony Boadle, ‘Brazil’s Bolsonaro Moves to Free Mining, Hydro Dams on Indigenous Lands’, Reuters (online, 
7 February 2020) <https://www.reuters.com/article/us-brazil-indigenous-mining/brazils-bolsonaro-moves-to-free-mining-hydro-
dams-on-indigenous-lands-idUSKBN1ZZ2TG>. 
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and publicly criticised their anti-deforestation operations, particularly the destruction of illegal 

logging and mining equipment by federal agents.40 In response to this pressure, the destruction 

of seized equipment fell dramatically.41  

Conversely, the administration demonstrated a permissive attitude towards illegal logging and 

mining which effectively promoted their attacks. Bolsonaro defended the Amazon’s 

deforestation as a ‘cultural’ practice that ‘will never end’.42 Similarly, Salles defended those 

participating in criminal activities by blaming the ‘restrictive’ laws that deprive criminals of 

the ‘space’ to develop the Amazon.43  

The administration’s positive statements towards those perpetrating attacks contrasted sharply 

with its discriminatory rhetoric against indigenous peoples. Bolsonaro described indigenous 

territories as ‘anachronistic’44 and compared their inhabitants to animals in zoos and 

‘prehistoric human beings’.45 In August 2019, Bolsonaro observed that ‘Indigenous people 

don’t lobby, don’t speak our language, and yet today they manage to have 14% of our national 

territory … One of their intentions is to hold us back’.46 Bolsonaro used his Facebook 

broadcasts to attack indigenous peoples, declaring in January 2020, ‘Indians are undoubtedly 

changing … They are increasingly becoming human beings just like us’.47 Accordingly, the 

Bolsonaro administration’s discourses, together with its measures, seem to have been 

consciously aimed at encouraging further attacks, and thereby amount to a state policy.  

3  Widespread or Systematic Attack 

Having established the presence of an ‘attack’ linked to a state policy, the next question is 

whether the attack is of a ‘widespread or systematic’ nature.48 The use of ‘or’ indicates that 

 
 

 
40  Mariana Simões, ‘Brazil’s Bolsonaro on the Environment, in His Own Words’, The New York Times (online, 27 August 2019) 

<https://www.nytimes.com/2019/08/27/world/americas/bolsonaro-brazil-environment.html>; Garvey and Torres (n 17). 
41  The destruction of seized equipment fell 50% in 2019 compared to the previous year: Garvey and Torres (n 17). 
42  Marina Lopes, ‘Brazil’s Bolsonaro calls Amazon deforestation “cultural,” says it “will never end”’, Washington Post (online, 21 

November 2019) <https://www.washingtonpost.com/world/the_americas/brazils-bolsonaro-calls-amazon-deforestation-cultural-says-
it-will-never-end/2019/11/20/ba536498-0ba3-11ea-8054-289aef6e38a3_story.html>. 

43  Andres Schipani and Bryan Harris, ‘Brazil Minister Calls for the Amazon to be Monetised’, Financial Times (online, 23 August 
2019) <https://www.ft.com/content/f791bbc6-c2c3-11e9-a8e9-296ca66511c9>. 

44  Simões (n 34). 
45  Anthony Boadle, ‘Brazil’s Bolsonaro Offers Credit for Indigenous Farmers as He Pushes to Open Their Lands’, Reuters (online, 19 

February 2020) <https://www.reuters.com/article/us-brazl-indigenous/brazils-bolsonaro-offers-credit-for-indigenous-farmers-as-he-
pushes-to-open-their-lands-idUSKBN20C2PQ>. 

46  Simões (n 34). 
47  Tom Phillips, ‘Jair Bolsonaro’s Racist Comment Sparks Outrage from Indigenous Groups, The Guardian (online, 25 January 2020) 

<https://www.theguardian.com/world/2020/jan/24/jair-bolsonaro-racist-comment-sparks-outrage-indigenous-groups>. 
48  Rome Statute (n 1) art 7(1).  
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these two conditions are disjunctive.49 Thus, if the attack is ‘widespread’, there is no need to 

determine whether it is ‘systematic’.50  

The term ‘widespread’ has been held to refer to ‘the large-scale nature of the attack, as well as 

to the number of victims’.51 The attack must be ‘massive, frequent, carried out collectively with 

considerable seriousness and directed against a multiplicity of victims’.52 The attack against 

the Amazon’s inhabitants occurred over ‘a large geographic area’.53 Between 1 August 2018 

and 31 July 2022, an estimated 45,612 km2 of the Amazon was cleared.54 Between 2019 and 

2022, approximately 1,623km2 of forest was cleared in indigenous territories, an area roughly 

the size of New York city.55 In August to September 2022, more than 74,000 active fires were 

detected in the Brazilian Amazon, the highest since 2010. More than a third of these fires 

occurred in conservation areas and indigenous territories.56 

The widespread nature of the attack against rainforest communities could also be established 

through the large number of affected victims. Between 2019 and 2022, there were an average 

of 171,686 land conflicts a year,57 and more than 400 conflicts over indigenous territorial 

rights.58 During the same period, there were 1,133 recorded cases of incursions onto indigenous 

territories, illegal exploitation of natural resources and property damage.59 Indigenous people 

have also faced several acts of violence: in 2019, for example, 320 families were expelled by 

people claiming to be the rightful owners of land; 39 received death threats; 11 were physically 

assaulted; 10 received bodily injuries; and nine were targeted in assassination attempts.60 At 

 
 

 
49  William A Schabas, The International Criminal Court: A Commentary on the Rome Statute (Oxford University Press, 2nd ed, 2016) 

165.  
50  Bemba (Article 61(7)(a) and (b)) (n 10) [82].  
51  Prosecutor v Al Bashir (Warrant of Arrest) (International Criminal Court, Pre-Trial Chamber I, Case No ICC-02/05-01/09, 4 March 

2009) [81] (‘Al Bashir (Warrant of Arrest)’); Prosecutor v Katanga (Decision on the Confirmation of the Charges) (International 
Criminal Court, Pre-Trial Chamber I, Case No ICC-01/04-01/07, 30 September 2008) [394]–[397] (‘Katanga (Confirmation of 
Charges)’). 

52  Bemba (Article 61(7)(a) and (b)) (n 10) [83]. See also Prosecutor v Katanga (Decision on the Confirmation of the Charges) 
(International Criminal Court, Pre-Trial Chamber I, Case No ICC-01/04-01/07, 30 September 2008) [395] [398]; Prosecutor v 
Akayesu (Judgment) (International Criminal Tribunal for Rwanda, Chamber I, Case No ICTR-96-4-T, 2 September 1998) [580] 
(‘Okayasu (Trial Judgment)’). 

53  See Bemba (Article 61(7)(a) and (b)) (n 10) [83]. 
54  National Institute for Space Research, ‘PRODES’ Coordenação-Geral de Observação da Terra INPE (Web Page, 27 July 2025) 

<http://www.obt.inpe.br/OBT/assuntos/programas/amazonia/prodes>. 
55  National Institute for Space Research, ‘PRODES (Deforestation)’ TerraBrasilis (Web Page, 3 August 2025) 

<https://terrabrasilis.dpi.inpe.br/app/dashboard/deforestation/biomes/legal_amazon/increments>.  
56  Ricardo Muniz, ‘Number of Fires in Brazilian Amazon in August-September 2022 was Highest since 2010’, Agencia FAPESP 

(online, 15 February 2023) <https://agencia.fapesp.br/number-of-fires-in-brazilian-amazon-in-august-september-2022-was-highest-
since-2010/40688>. 

57  Pastoral Land Commission, Conflicts in the Countryside (Report, 2022) 25. 
58  Pastoral Land Commission, Conflicts in the Countryside (Report, 2022) 6; Indigenist Missionary Council, Violence against 

Indigenous People in Brazil (Report 2022) 13. 
59  Indigenist Missionary Council, Violence against Indigenous People in Brazil (Report 2022) 13. 
60  Pastoral Land Commission, Conflicts in the Countryside (Report, April 2020)104. 

https://agencia.fapesp.br/number-of-fires-in-brazilian-amazon-in-august-september-2022-was-highest-since-2010/40688
https://agencia.fapesp.br/number-of-fires-in-brazilian-amazon-in-august-september-2022-was-highest-since-2010/40688
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least 36 indigenous people were murdered as a consequence of land conflicts during 

Bolsonaro's term,61 including a historically high number of indigenous leaders.62 

Although more difficult to establish, the attack on the Amazon’s inhabitants may alternatively 

fall within the definition of ‘systematic’. The Pre-Trial Chamber has recognised that an attack 

of this nature may involve ‘patterns of crimes’ which entail a ‘repetition of similar criminal 

conduct on a regular basis’.63 The attack against rainforest communities could well be described 

as a pattern of crimes involving land-grabbing, deforestation and violent tactics including death 

threats, assaults and killings, to intimidate communities. The statistics in the preceding 

paragraph suggest that these acts have occurred repeatedly and on a regular basis.  

In sum, there are substantial grounds to establish that the attack on the civilian population in 

the Amazon was widespread or systematic, although the former will likely be easier to satisfy 

in this case.  

4  Knowledge of Attack 

The chapeau of art 7(1) requires that a perpetrator knew that his or her misconduct was part of, 

or intended his or her misconduct to be part of, a widespread and systematic attack against the 

civilian population.64 In the situation in Brazil, the Prosecutor would need to establish that the 

criminal networks physically perpetrating the attack possessed this knowledge. However, to 

hold Bolsonaro criminally responsible, he must also have known that his acts encouraging 

crimes against humanity were part of the widespread or systematic attack.65 The following 

discussion will attempt to establish the knowledge of criminal networks, while that of 

Bolsonaro will be elaborated in Part IV. 

 
 

 
61  Pastoral Land Commission, Conflicts in the Countryside (Report, April 2020) 104; Shanna Hanbury, ‘Murders of Indigenous Leaders 

in Brazilian Amazon Hits Highest Level in Two Decades’, Mongabay (online, 14 December 2019) 
<https://news.mongabay.com/2019/12/murders-of-indigenous-leaders-in-brazil-amazon-hit-highest-level-in-two-decades/> 
(‘Murders of Indigenous Leaders in Brazilian Amazon’); Pastoral Land Commission, Conflicts in the Countryside (Report, 2020) 
152; Pastoral Land Commission, Conflicts in the Countryside (Report, 2021) 26; Pastoral Land Commission, Conflicts in the 
Countryside (Report, 2022) 173–6. 

62  Shanna Hanbury, ‘Murders of Indigenous Leaders in Brazilian Amazon Hits Highest Level in Two Decades’, Mongabay (online, 14 
December 2019) <https://news.mongabay.com/2019/12/murders-of-indigenous-leaders-in-brazil-amazon-hit-highest-level-in-two-
decades/> (‘Murders of Indigenous Leaders in Brazilian Amazon’). 

63  Prosecutor v Kordić (Appeal Judgment) (International Criminal Tribunal for the Former Yugoslavia, Appeals Chamber, Case No IT-
95-14/2-A, 17 December 2004) [94]. See also Prosecutor v Katanga (Decision on the Confirmation of the Charges) (International 
Criminal Court, Pre-Trial Chamber I, Case No ICC-01/04-01/07, 30 September 2008) [397]; Akayesu (Trial Judgment) (n 51) [580]. 

64  This knowledge requirement is included as the final element for each punishable act of crimes against humanity: see Elements of 
Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5).   

65  See, eg, Prosecutor v Blé Goudé (Decision on the Confirmation of Charges) (International Criminal Court, Pre-Trial Chamber I, 
Case No ICC-02/11-02/11, 11 December 2014) [164].  
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The knowledge element should not be understood as requiring evidence that the perpetrator 

knew of ‘all the characteristics of the attack or of the precise details of the plan or policy of the 

State or organisation’.66 It is only necessary for the perpetrator to have ‘knowledge of the attack 

in general terms’67 or to be aware of the ‘overall context in which his or her acts took place’.68 

The perpetrator’s motive for participating in the attack is also irrelevant.69  

The circumstances suggest that criminal networks are cognisant of the link between their 

conduct and the broader attack.70 This awareness was particularly evident on the ‘Day of Fire’ 

in August 2019, when land grabbers and fazendeiros in the state of Pará orchestrated a mass 

burning of cleared forest.71 There have also been large-scale invasions into indigenous 

territories which in themselves indicate an awareness on the part of land grabbers that their 

conduct is part of a widespread or systematic attack.72 These invasions are supported by 

statements from land grabbers implying their acts are connected to a broader campaign against 

indigenous lands. For example, when invaders of the Uru-eu-wau-wau Indigenous Territory 

were confronted by indigenous inhabitants, one invader said that they would not back off 

‘because the new government is going to take land away from Indians’.73 It is not necessary to 

prove that perpetrators meant to harm victims, only that they were aware of the circumstances 

of the broader attack.74 Therefore, evidence showing that they are aware that their acts are part 

of the widespread or systematic destruction of the Amazon would be sufficient.75  

B  Enumerated Acts 

This article now considers whether the individual acts of environmental destruction and 

violence can amount to any of the enumerated acts under art 7(1). As identified earlier, there 

are five acts which are most relevant to prosecuting environmental harms, namely, murder, 

 
 

 
66  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 5.  
67  Prosecutor v Muthaura (Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute) 

(International Criminal Court, Pre-Trial Chamber II, Case No ICC-01/09-02/11, 23 January 2012) [223] (‘Muthaura (Confirmation of 
Charges)’). 

68  Prosecutor v Kordić (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber, Case No IT-95-14/2-T, 
26 February 2001) [185] (‘Kordić (Trial Judgment)’). 

69  Prosecutor v Tadić (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber, Case No IT-94-1-A, 15 
July 1999) [270]–[272]. See also Kordić (Trial Judgment) (n 69) [187]. 

70  See, eg, Rainforest Mafias (n 9) 139–41. 
71  Ibid.  
72  Sue Branford, ‘Yanomami Amazon Reserve Invaded by 20,000 Miners; Bolsonaro Fails to Act’, Mongabay (online, 12 July 2019) 

<https://news.mongabay.com/2019/07/yanomami-amazon-reserve-invaded-by-20000-miners-bolsonaro-fails-to-act/>. 
73  See Rainforest Mafias (n 9) 134.  
74  Caitlin Lambert, ‘Environmental Destruction in Ecuador: Crimes Against Humanity Under the Rome Statute?’ (2017) 30 Leiden 

Journal of International Law 707, 725. 
75  Ibid.  
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extermination, deportation or forcible transfer of the population, persecution, and other 

inhumane acts.  

1  Murder 

There is a reasonable case for arguing that the conduct of criminal networks amounts to the 

crime against humanity of murder under art 7(1)(a). There are two potential avenues for 

prosecuting this crime in situations of environmental harm: (1) by prosecuting the direct 

killings committed against the background of environmental harm; or (2) by prosecuting 

killings committed by means of environmental harm. While both avenues are theoretically 

possible, the first avenue would likely be easier to satisfy in the circumstances in Brazil given 

the second avenue involves the added complexity of establishing a causal relationship between 

the act of environmental harm and the resulting death. 

The crime of murder requires the killing of one or more persons.76 To prove the crime, ‘the 

victim [must] be dead and the death must result from the act of murder’.77 Accordingly, in 

situations where death results from an act of environmental harm (the second avenue referred 

to above), the Prosecutor must establish a causal link between that act and the victim’s death.78 

In respect to the mens rea, the perpetrator must mean to cause death or was aware that death 

would ‘occur in the ordinary course of events’.79 This intent can be evidenced by the use of 

firearms against unarmed individuals.80 

The first avenue for establishing murder in Brazil is by prosecuting the direct killings 

committed against the background of the Amazon’s destruction. Between 2019 and 2022, there 

were 136 recorded murders in the Amazon, including the killing of 36 indigenous peoples.81 

The nature of victims’ deaths and injuries suggest these acts were perpetrated with an intent to 

cause death.82  

 
 

 
76  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 5. 
77  Bemba (Article 61(7)(a) and (b)) (n 10) [132]. 
78  Ibid. See also Prosecutor v Kupreškić (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber, Case 

No IT-95-16-T, 14 January 2000) (‘Kupreškić (Trial Judgment)’) [560].  
79  The lack of any mental element in art 7(1)(a) indicates that the default rule in art 30 applies: ‘[u]nless otherwise provided, a person 

shall be criminally responsible and liable for punishment for a crime within the jurisdiction of the Court only if the material elements 
are committed with intent and knowledge.’ See also Bemba (Article 61(7)(a) and (b)) (n 10) [138].  

80  Bemba (Article 61(7)(a) and (b)) (n 10) [138]. 
81  Pastoral Land Commission, Conflicts in the Countryside (Report, 2023) 23. 
82  Most attacks involve the use of firearms against unarmed individuals: Hanbury, Murders of Indigenous Leaders in Brazilian Amazon 

(n 61). 
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Proving these killings constitute murder is reasonably straightforward. The more challenging 

avenue for establishing murder would be to argue that the crime was committed by means of 

environmental harm.83 There is no clear evidence that the Amazon’s physical destruction has 

in itself resulted in deaths. Nevertheless, there are cases where the consequences of 

environmental destruction have endangered indigenous lives.84 The Yanomami people, for 

instance, suffer from dangerously high levels of mercury contamination due to the pollution of 

their rivers by illegal gold miners.85 The intentional release of toxic material into the water 

supply suggests the perpetrator would have been aware that death would occur in the ordinary 

course of events.86  

2  Extermination 

An act which bears similarities to the crime against humanity of murder is that of extermination. 

The main difference, however, is that extermination involves the killing of one or more persons 

‘as part of a mass killing of the population’.87 Although there are cases of environmental harm 

in the Amazon which could foreseeably lead to extermination, there are evidential barriers to 

overcome.   

The actus reus of extermination ‘includes the intentional infliction of conditions of life, inter 

alia the deprivation of access to food and medicine, calculated to bring about the destruction of 

part of the population’.88 It is therefore not hard to imagine certain kinds of environmental harm 

which would fall within the definition of this crime. Potential candidates include situations of 

environmental contamination or the destruction of certain natural resources such as water.89  

ICC jurisprudence provides an indication of how environmental harms may be used to destroy 

a population. In Prosecutor v Al Bashir,90 the Prosecutor sought to arrest the defendant for 

crimes against humanity and genocide for, inter alia, the destruction of water pumps and 

 
 

 
83  See eg, Luigi Prosperi and Jacopo Terrosi, ‘Embracing the “Human Factor”’ (2017) 15 Journal of International Criminal Justice 

509, 517.  
84  See, eg, Simon Scarr and Anthony Boadle, ‘Amazon Gold Rush: Illegal Mining Threatens Brazil's Last Major Isolated Tribe’, 

Reuters (online, 26 June 2020) <https://in.reuters.com/article/us-brazil-indigenous-mining-insight/amazon-gold-rush-illegal-
miningthreatens-brazils-last-major-isolated-tribe-idUSKBN23W2W0>. 

85  See, eg, ‘The Yanomami’, Survival International (Web Page) <survivalinternational.org/tribes/yanomami>. 
86  See ibid. 
87  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6. See also Prosecutor v Ntakirutimana (Appeal Judgment) (International 

Criminal Tribunal for Rwanda, Appeals Chamber, Case Nos ICTR-96-10-A and ICTR-96-17-A, 13 December 2004) [542] 
(‘Ntakirutimana Appeal’); Prosecutor v Brđanin (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial 
Chamber II,  Case No IT-99-36-T, 1 September 2004) [388] (‘Brđanin (Trial Judgment)’). 

88  Rome Statute (n 1) art 7(2)(b). See also Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6. 
89  Prosperi and Terrrosi (n 85) 518; Lambert (n 75) 726.  
90  (Second Decision on the Prosecution’s Application for a Warrant of Arrest) (International Criminal Court, Pre-Trial Chamber I, Case 

No ICC-02/05-01/09-94, 12 July 2010).  
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poisoning of communal wells. The Pre-Trial Chamber held there were reasonable grounds to 

believe that the contamination of water pumps, coupled with forcible transfer of the population, 

constituted conditions of life calculated to bring about the physical destruction of part of the 

Fur, Masalit and Zaghawa groups.91 This precedent provides a basis for prosecuting cases 

where environmental harm is used as a means of extermination.92 

There are opportune conditions for establishing extermination in Brazil. Specifically, the 

integral role of the environment for indigenous livelihoods means that the existence of a 

healthy, functioning rainforest ecosystem is a ‘life condition’ for Amazonian tribes.93 The 

deforestation that occurred in indigenous territories under Bolsonaro has jeopardised traditional 

lifestyles and potentially entire tribes.94 Destruction of plant and animal life caused by fires 

also placed isolated tribes at risk of starvation.95 Further, the contamination of the Amazon’s 

waterways from illegal mining poses existential challenges for tribes such as the Yanomami.96  

Notwithstanding the threats to the existence of the Amazon’s indigenous tribes, the fatalities 

associated with the Amazon’s destruction do not appear to be sufficient to constitute a ‘mass 

killing’. While there is no numerical minimum for killings to qualify as an act of 

extermination,97 their scale must be substantial.98 Moreover, the Prosecutor needs to show that 

the act of extermination was committed in calculation of bringing about the destruction of part 

of a population.99 Of course, proving this intent would be difficult in the Amazon where the 

perpetrators are motivated by profit and the means of extermination may not be sufficiently 

proximate to the resulting harm.100 Therefore, it is perhaps preferable to consider other 

enumerated acts with broader avenues for prosecution.  

 
 

 
91  Ibid [37]–[38]. 
92  Although the Pre-Trial Chamber’s decision concerned the third punishable act of genocide, the actus reus of this crime effectively 

mirrors the crime against humanity of extermination: Schabas (n 48) 21–2.  
93  Human Rights Advocacy Collective and the ARNS Commission, ‘Informative Note to the Prosecutor’ (Informative Note, November 

2019) 14 [112] <https://apublica.org/wp-content/uploads/2019/11/e-muito-triste-levar-um-brasileiro-para-o-tribunal-penal-
internacional-diz-co-autora-da-peticao.pdf >.   

94  Ana Ionova, ‘Indigenous Communities “Robbed” as Land Grabbers Lay Waste to Brazilian Rainforest’, Mongabay (online, 28 
October 2019) <https://news.mongabay.com/2019/10/indigenous-communities-robbed-as-land-grabbers-lay-waste-to-brazilian-
rainforest/>. 

95  Isolated tribes are most vulnerable to deforestation and fires because they rely entirely on the rainforest for survival: Liz Kimbrough, 
‘2020 Fires Endangering Uncontacted Amazon Indigenous Groups’, Mongabay (online, 28 October 2020) 
<https://news.mongabay.com/2020/10/2020-fires-endangering-uncontacted-amazon-indigenous-groups/>. 

96  Scarr and Boadle (n 86). 
97  Ntakirutimana Appeal (n 92) [516]. 
98  Prosecutor v Semanza (Judgment and Sentence) (International Criminal Tribunal for Rwanda, Trial Chamber III, Case No ICTR-97-

20-T, 15 May 2003) [340]. 
99  See Brđanin (Trial Judgment) (n 92) [395]. See also Prosecutor v Stakić (Appeal Judgment) (International Criminal Tribunal for the 

Former Yugoslavia, Appeals Chamber, Case No IT-97-24-A, 22 March 2006) [252]–[261] (‘Stakić Appeal’). 
100  Amnesty International Report, Fence Off and Bring Cattle: Illegal Cattle Farming in Brazil’s Amazon (Report, November 2019) 9–

10 (‘Fence Off and Bring Cattle’). 
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3  Deportation or Forcible Transfer 

Environmental harm may also be used as a tool to deport or forcibly transfer a population 

pursuant to art 7(1)(d). There are two ways that the acts of the Amazon’s criminal networks 

could constitute forcible transfer: (1) by displacing communities through direct physical attacks 

aimed at driving out the population to exploit natural resources; and (2) by forcing the 

displacement of communities who depend on the rainforest through the act of deforestation 

itself.101 Indigenous and traditional communities have been displaced through a combination 

of physical violence and environmental destruction, creating a climate of fear in many areas.102 

The actus reus of deportation or forcible transfer involves ‘forced displacement … by expulsion 

or other coercive acts from the area in which they are lawfully present, without grounds 

permitted under international law’.103 The perpetrator must deport or forcibly transfer ‘one or 

more persons to another State or location’.104 There is no need to prove that an international 

border was crossed.105 The crime is suitable for environmental harms because it does not 

require the actual use of physical force but may entail the ‘threat of force or coercion, such as 

that caused by fear of violence, duress, psychological oppression or abuse of power’.106 In other 

words, it refers to situations where victims have no genuine choice to remain in the area.107 

This could be established where communities are evicted through direct acts of environmental 

destruction or are forced to leave due to the effects of certain kinds of environmental harm.108  

There is already jurisprudence affirming that forcible transfer may be carried out through the 

destruction of homes and resources.109 In Muthaura (Confirmation of Charges), the Pre-Trial 

Chamber held that there were substantial grounds for the Prosecutor to bring charges of forcible 

transfer for the destruction of homes, brutal killings and injuries, rape, and public 

announcements demanding that the local population leave.110 Further, in Al Bashir (Warrant 

of Arrest), evidence of attacks on the land and water supply of rural communities provided 

 
 

 
101  Prosperi and Terrosi (n 85) 520. 
102  Fence Off and Bring Cattle (n 107) 17–22.  
103  Rome Statute (n 1) art 7(2)(d). 
104  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6. 
105  Prosecutor v Stakić (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber II, Case No IT-97-24-T, 

31 July 2003) [680]. 
106  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6 n 12. 
107  Stakić Appeal (n 106) [281]; Brđanin (Trial Judgment) (n 92) [543]; Prosecutor v Krnojelac (Appeal Judgment) (International 

Criminal Tribunal for the Former Yugoslavia, Appeals Chamber, Case No IT-97-25-A, 17 September 2003) [229]. 
108  See Rome Statute (n 1) art 7(2)(d); Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6 n 12. 
109  See, eg, Muthaura (Confirmation of Charges) (n 68) [244]; Al Bashir (Warrant of Arrest) (n 50) [100].  
110  Muthaura (Confirmation of Charges) (n 68) [244].  
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reasonable grounds to believe that the perpetrators committed acts of forcible transfer.111 These 

two decisions provide some indication as to how the act of forcible transfer may be committed 

by means of environmental harm.112  

There is compelling evidence of widespread environmental destruction and violence in the 

Amazon which could have displaced communities.113 Land grabbing increased dramatically 

under Bolsonaro, including within indigenous territories.114 Among the most threatened was 

the territory occupied by the Uru-Eu-Wau-Wau people and other isolated tribes.115 In January 

2019, 40 armed intruders cut a path into the territory, while in April 2019, over 1,000 people 

invaded on the assumption that the government would grant them land titles.116  

There is also evidence that these land invasions have resulted in the actual displacement of 

communities. In 2019, an estimated 930 indigenous families were reportedly evicted from their 

lands.117 In Ituna/Itatá indigenous territory, where 204km2 of forest was cleared between 2019 

and 2022,118 repeated incursions forced uncontacted indigenous tribes to flee deeper into the 

rainforest out of fear for their lives.119  

These incidents provide a basis to argue that the destruction of the rainforest and associated 

violence are coercive acts resulting in the forcible displacement of communities. Although 

motivated by profit, the intent of criminal networks carrying out these acts is nevertheless the 

displacement of communities whose rightful claim to the land conflicts with their own goals.120 

It is not necessary to show that these perpetrators intended to displace these victims 

permanently.121 

 
 

 
111  Al Bashir (Warrant of Arrest) (n 50) [100].   
112  Tara Smith, ‘Creating a Framework for the Prosecution of Environmental Crimes in International Criminal Law’ in William A 

Schabas, Yvonne McDermott, (eds), The Ashgate Research Companion to International Criminal Law: Critical Perspectives 
(Routledge, 2013) 45, 52. 

113  For example, the Trincheira/Bacajá, Apyterewa and Ituna/Itatá indigenous territories lost a combined 52 km2 of their lands to illegal 
deforestation in July 2019: Antônio Fonseca et al, ‘Deforestation Report for the Legal Amazon (July 2019) SAD’, Imazon (Web 
Page, 16 August 2019) <https://imazon.org.br/publicacoes/boletim-do-desmatamento-da-amazonia-legal-julho-2019-sad/>. 

114  Deforestation between 2019 and 2022 was highest in the Apyterewa indigenous territory (319.25 km2), followed by the Ituna/Itatá 
(204.16 km2), Cachoeira Seca (184.66 km2), Trincheira Bacaja (108.24 km2), Kayapo (71.13 km2) and Yanomami (69.77 km2) 
indigenous territories: National Institute for Space Research, ‘PRODES (Deforestation)’ TerraBrasilis (Web Page, 3 August 2025) 
<https://terrabrasilis.dpi.inpe.br/app/dashboard/deforestation/biomes/legal_amazon/increments>.  

115  Antônio Fonseca et al, ‘Threat and Deforestation Pressure in Protected Areas: SAD from August 2019 to July 2020’, Imazon (Web 
Page, 8 September 2020) <https://imazon.org.br/publicacoes/ameaca-e-pressao-de-desmatamento-em-areas-protegidas-sad-de-
agosto-de-2019-a-julho-de-2020/>. 

116  Rainforest Mafias (n 9) 134. 
117  Pastoral Land Commission, Conflicts in the Countryside (Report, April 2020) 104. 
118  <https://terrabrasilis.dpi.inpe.br/app/dashboard/deforestation/biomes/legal_amazon/increments>. 
119  Ionova (n 101). 
120  Rome Statute (n 1) art 30. See also Stakić Appeal (n 106) [279]–[307] [317]. 
121  Stakić Appeal (n 106) [278].  
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Nevertheless, victims must have been lawfully present in the area from which they were 

displaced.122 The words ‘lawfully present’ are construed according to their ordinary meaning 

and not as a condition that victims have ‘lawful residence’ in the strict legal sense.123 The 

indigenous communities in Brazil appear to have been lawfully present in their territories given 

their claim to the land is lawfully recognised by the Brazilian government through 

demarcation.124 With respect to traditional communities, the Brazilian Constitution explicitly 

recognises their collective land ownership.125 One can infer that the perpetrators were aware of 

these circumstances establishing lawful presence.126 

Finally, the forcible transfer of a population must occur without grounds under international 

law.127 International law provides limited grounds justifying involuntary displacements.128 

Economic policy per se does not appear to be recognised as such a ground.129 Indeed, the 

Prosecutor and Pre-Trial Chamber have signalled that displacements for the purposes of 

economic development can constitute an act of forcible transfer.130 Thus, there do not appear 

to be any reasonable grounds justifying the forcible transfer of rainforest communities. Overall, 

the evidence of coercive displacements and the likelihood of establishing intent provide a 

strong basis for establishing the crime of forcible transfer in Brazil.  

4  Persecution 

The acts of murder, extermination and forcible transfer may also be prosecuted as underlying 

acts of persecution.131 Persecution involves the ‘intentional and severe deprivation of 

fundamental rights contrary to international law by reason of the identity of the group or 

collectivity’.132 It is argued that environmental harms impacting Brazil’s indigenous territories 

 
 

 
122  Rome Statute (n 1) art 7(2); Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6.  
123  Prosecutor v Popović (Judgment) (International Tribunal for the Former Yugoslavia, Trial Chamber II, Case No IT-05-88-T, 10 June 

2010) [900].  
124  Even where indigenous lands have not been officially demarcated, the right of indigenous communities to inhabit their lands without 

disturbance is often protected by interim declarations: ‘Indigenous Lands’, National Indian Foundation (Web Page) 
<http://www.funai.gov.br/index.php/indios-no-brasil/terras-indigenas>. 

125  Constitution of the Federative Republic of Brazil art 231. 
126  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 7.  
127  Rome Statute (n 1) art 7(2); Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 6. 
128  See Geneva Convention (IV) relative to the Protection of Civilian Persons in Times of War, open for signature 12 August 1949, 75 

UNTS 287 (entered into force 21 October 1950) art 49; Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), open for signature 8 June 1977, 1125 UNTS 
609 (entered into force 7 December 1978) art 17. See also Stakić Appeal (n 106) [287]. 

129  Prosecutor v Chea (Judgment) (Extraordinary Chambers in the Courts of Cambodia, Trial Chamber, Case No 002/19-09-
2007/ECCC/TC, 7 August 2014) [549]. 

130  See Office of the Prosecutor, Situation in Colombia (Interim Report, November 2012) 20 [61]; Human Rights Watch, Sudan, Oil, 
and Human Rights (Report, November 2003) 36. 

131  See Rome Statute (n 1) art 7(2)(g); Kupreškić (Trial Judgment) (n 79) [629].  
132  Rome Statute (n 1) art 7(2)(g). 
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very likely amount to a severe deprivation of fundamental rights.  However, the challenge is 

proving discriminatory intent. 

To establish persecution, the Prosecutor must show that the acts of environmental destruction 

and violence severely deprived indigenous peoples of their fundamental rights contrary to 

international law.133 The acts of direct violence plainly violate fundamental right to life, 

security of person and freedom of movement.134 The acts of environmental destruction could 

be argued to violate the right to a healthy environment.135 There is a question as to whether the 

ICC would be prepared to recognise the right as a ‘fundamental right’ for the purpose of 

persecution. The right to a healthy environment is in many respects different in nature to the 

other ‘fundamental rights’ previously considered as falling within the scope of art 7(1)(h).136 

Indeed, the Court has said that not all rights violations should be considered as grounding a 

crime of persecution.137 However, the importance of a healthy environment to the enjoyment 

of a wide range of human rights provides a strong basis for arguing that the right is fundamental 

one. The international community has come to recognise this fact. On 28 July 2022, the UN 

General Assembly adopted a resolution recognising the right to a clean, healthy and sustainable 

environment as a human right and its relationship to other rights and existing international 

law.138 Notably, the Draft Environmental Crimes Policy refers to the right to a healthy 

environment as one of the fundamental rights for the purposes of art 7(1)(h).139  

Beyond their impact on the right to a healthy environment, acts of environmental destruction 

have the potential to affect more traditional fundamental rights such as the rights to life,140 

security, health,141 and property.142 The Draft Environmental Crimes Policy sees these 

 
 

 
133  Ibid.  
134  See Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, UN Doc A/810 (10 December 1948) arts 3, 13 

(‘UDHR’).  
135  Pauline Martini, Joe Holt and Maud Sarlieve, ‘Mass Deforestation as a Crime against Humanity?’ (2023) 72 International and 

Comparative Law Quarterly 1013, 1030.  
136  See, eg, Prosecutor v Bosco Ntaganda (Judgment) (International Criminal Court, Trial Chamber VI, Case No ICC-01/04-02/06 8 

July 2019) [991].  
137  Prosecutor v Al Hassan (Second Decision on Requests related to Evidence of Al Hassan) (International Criminal Court, Trial 

Chamber X, Case No ICC-01/12-01/18, 13 November 2019) [664]. 
138  The Human Right to a Clean, Healthy and Sustainable Environment, GA Res 76/300, UN Doc A/RES/76/300 (1 August 2022, 

adopted 28 July 2022). 
139  Office of the Prosecutor, Draft Policy on Environmental Crimes under the Rome Statute (Policy Paper, 18 December 2024) [38].  
140  See, eg, Özel v Turkey (European Court of Human Rights, Chamber, Application Nos 14350/05, 15245/05 and 16051/05, 17 

November 2015) [170]–[171], [200]; Human Rights Committee, Views: Communication No. 2751/2016, 126th sess, UN Doc 
CCPR/C/126/D/2751/2016 (25 July 2019) (‘Portillo Cáceres v Paraguay’). 

141  See, eg, Marangopoulos Foundation for Human Rights v Greece (Decision on the Merits) (European Committee of Social Rights, 
Complaint No 30/2005, 6 December 2006) [221]. 

142  See, eg, Moiwana Community v Suriname (Judgment) (Inter-American Court of Human Rights, Series C, No 124, 15 June 2005) 
[131].  
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fundamental rights as relevant to environmental crimes.143 Although the ICC is yet to examine 

this relationship, the Pre-Trial Chamber has endorsed the right to property as a fundamental 

right deserving of protection from persecution.144 In Kupreškić (Trial Judgment), the 

International Criminal Tribunal for the former Yugoslavia (ICTY) held that the comprehensive 

destruction of homes and property which devastates livelihoods can be persecutory if 

committed with discriminatory intent.145 Whether such property attacks amount to persecution 

will depend on the nature and extent of the destruction and the type of property targeted.146  

As to whether the destruction of lands inhabited by Brazil’s indigenous peoples could also 

amount to persecution, some guidance may be taken from regional human rights courts. The 

Inter-American Court of Human Rights has, for instance, affirmed a conception of the right to 

property in relation to indigenous territories that recognises the ‘communitarian tradition’ of 

collective land ownership.147 This right is seen as protecting the ‘special relationship’ 

indigenous peoples have with their territories, a relationship which is the ‘fundamental basis of 

their culture; spiritual life; integrity; their economic survival, and for the preservation and 

transmission of their culture to their future generations’.148  

The jurisprudence of the ICC regarding property destruction, augmented by the jurisprudence 

of human rights courts in relation to the collective rights of indigenous peoples, provides a 

basis for establishing that the comprehensive destruction of indigenous lands in Brazil 

constitutes an act of persecution. The destruction is undoubtedly of a deliberate nature and has 

been carried out on a widespread or systematic scale.149 The ‘type of property’ targeted, 

namely, indigenous territories, indicates that they are so fundamental that their destruction has 

a severe impact on inhabitants.150 Indeed, the destruction of indigenous lands is arguably more 

severe in terms of its impact on livelihoods compared to property destruction.151 The unique 

 
 

 
143  Office of the Prosecutor, Draft Policy on Environmental Crimes under the Rome Statute (Policy Paper, 18 December 2024) [38]. 
144  Prosecutor v Ntaganda (Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute) (International Criminal Court, Pre-Trial 

Chamber II, Case No ICC-01/04-02/06 9 June 2014). The Prosecutor has also previously referred to ‘the right of property’ as the 
basis for requesting an investigation into the situation in Georgia in which 5,000 homes of ethnic Georgians were destroyed: see 
Situation in Georgia (Decision on the Prosecutor’s Request for Authorization of an Investigation) (International Criminal Court, Pre-
Trial Chamber I, Case No ICC-01/15, 13 October 2015) [272]. 

145  Kupreškić (Trial Judgment) (n 79) [631]. See also Blaškić (Appeal Judgment) (n 148) [146]. 
146  Blaškić (Appeal Judgment) (n 148) [146], [149]; Kordić (Trial Judgment) (n 69) [108]. 
147  Mayagna Community (Sumo) Awas Tingni v Nicaragua (Merits, Reparations and Costs) (Inter-American Court of Human 

Rights, Series C No 79, 31 August 2001) [149]. 
148  Yakye Axa Indigenous Community v Paraguay (Merits, Reparations and Costs) (Inter-American Court of Human Rights, Series C No 

125, 17 June 2005) [167]–[168]. 
149  See earlier discussion of the widespread or systematic nature of the attack. 
150  Kupreškić (Trial Judgment) (n 79) [639].  
151  See, eg, ibid. 
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connection that indigenous communities have with the land makes them particularly vulnerable 

to forces that disrupt this relationship.152 This close relationship and the international 

recognition of the rights that underpin it provides ample potential for the destruction of the 

Amazon to amount to an act of persecution.  

In committing a persecutory act, a perpetrator must target victims by reason of their identity as 

members of a group or collectivity.153 This targeting must be based on ‘political, racial, 

national, ethnic, cultural, religious, gender … or other grounds that are universally recognized 

as impermissible under international law’.154 In Brazil, it is difficult to detect any intent to 

target indigenous peoples by reason of their identity. While indigenous peoples have clearly 

been affected by environmental harms, so too have other non-indigenous victims such as 

members of traditional communities, federal agents and environmental advocates.155 

Additionally, in clearing rainforest, perpetrators do not appear to discriminate between 

indigenous territories and other areas, with all land use categories suffering some degree of 

damage.156  

Moreover, the Amazon’s destruction is primarily driven by a desire to develop the rainforest 

for profit.157 While the intent to discriminate need not be the primary one, it must be 

significant.158 This does not appear to be the case in Brazil where environmental destruction is 

often an end in itself, rather than a means of targeting civilians. Therefore, while there is strong 

evidence to suggest that the criminal networks have committed an act of persecution, the 

difficulty of proving discriminatory intent may be problematic in prosecuting this crime. 

5  Other Inhumane Acts 

If the destruction of the Amazon does not fall within the scope of one of the preceding acts, the 

crime of ‘other inhumane acts’ at art 7(1)(k) is a potential option for capturing conduct that is 

 
 

 
152  See David Toohey, ‘Indigenous Peoples, Environmental Groups, Networks and the Political Economy of Rainforest Destruction in 

Brazil’ (2012) 17(1) International Journal of Peace Studies 73, 81–2.  
153  Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 10. See also Rome Statute (n 1) art 7(2)(g). 
154  Rome Statute (n 1) art 7(1)(h); Elements of Crimes, UN Doc PCNICC/2000/1/Add.2 (n 5) 10.  
155  César Muñoz Acebes, ‘Brazil’s Amazon — and Its Defenders — are under Attack from Illegal Loggers’, Foreign Policy (online, 14 

November 2019) <https://foreignpolicy.com/2019/11/14/brazil-amazon-indigenous-defenders-deforestation-illegal-loggers/>; 
Branford and Borges (n 101). Cf Prosecutor v Kvočka (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial 
Chamber, Case No IT-98-30/1-T, 2 November 2001) [195]. 

156  National Institute for Space Research, ‘PRODES (Deforestation)’ TerraBrasilis (Web Page, 3 August 2025) 
<https://terrabrasilis.dpi.inpe.br/app/dashboard/deforestation/biomes/legal_amazon/increments>. 

157  Fence Off and Bring Cattle (n 107) 9–10. 
158  Prosecutor v Krnojelac (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber II, Case No IT-97-
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not expressly prohibited.159 ‘Other inhumane acts’ are acts of a ‘similar character’ to those 

enumerated in art 7(1) that intentionally cause ‘great suffering, or serious injury to body or to 

mental or physical health’.160 This crime should be interpreted narrowly to avoid ‘uncritically 

[expanding] the scope of crimes against humanity’.161 Thus, art 7(1)(k) cannot be used to 

establish a new crime against humanity of environmental harm. Nevertheless, the acts of 

environmental destruction in Brazil could be indirectly prosecuted for causing serious injury 

to physical and mental health. 

The destruction of the Amazon has inflicted serious physical suffering.162 There were 

reportedly 33 physical assaults against environmental defenders in 2019,163 with 11 involving 

indigenous victims.164 To constitute other inhumane acts causing physical suffering, these 

assaults need to be of a ‘similar character’ to other enumerated crimes.165 If for instance the 

assaults involved a small number of life-threatening injuries, it is unlikely that they would fall 

within the definition of other inhumane acts. 

Nonetheless, the rainforest’s destruction has resulted in other forms of physical suffering. Apart 

from cases of mercury poisoning,166 indigenous tribes have suffered diseases spread by 

intruders such as malaria and coronavirus (COVID-19).167 In fact, indigenous peoples are 

exceptionally vulnerable to respiratory diseases, with thousands hospitalised as a result of 

smoke inhalation from forest fires.168 However, these novel harms might be difficult to 

prosecute because they do not appear to be of similar gravity to other crimes and present 

evidentiary challenges for proving causation and intent.  
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In any case, the pressure from land conflicts has also caused severe mental suffering.169 The 

ICC Pre-Trial Chamber has recognised that the destruction of property may amount to an 

inhumane act where there is evidence that it caused severe mental suffering.170 Criminal 

networks have pursued a relentless campaign of intimidation which has created a climate of 

fear in many areas.171 As deforestation soared, the mental health of indigenous peoples rapidly 

deteriorated.172 The devastating loss of ancestral lands saw high rates of indigenous suicide.173  

Similarly, the destruction of indigenous lands could amount to an inhumane act given the close 

association between the natural world and the mental and spiritual health of indigenous 

peoples.174 Provided that the acts of environmental destruction were committed 

intentionally,175 they could well be prosecuted as inhumane acts causing severe mental 

suffering. The prospects of successfully prosecuting these mental harms therefore appear 

greater than those for physical harms. 

Based on this analysis, there appear to be substantial grounds for prosecuting the destruction 

of the Amazon as crimes against humanity. The incredible scale of the Amazon’s destruction 

has the features of a widespread or systematic attack against a civilian population, with 

Bolsonaro’s measures and discourses providing evidence of an associated state policy. The acts 

of environmental destruction and violence committed by criminal networks would very likely 

satisfy the actus rei of murder, extermination, forcible transfer, persecution and other inhumane 

acts. A key factor strengthening the causal relationship between the acts of environmental harm 

and the resulting human harm is the close identification that the Amazon’s indigenous peoples 

and traditional communities have with the land and the environment. Perhaps the most suitable 

avenues for prosecuting environmental harms in Brazil are the crimes of murder, forcible 

transfer and other inhumane acts. The crime of forcible transfer in particular is sufficiently 
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malleable to accommodate acts of environmental destruction which have displaced 

communities, both in terms of its objective and subjective elements.  

A recurring issue is the challenge of satisfying the necessary mens rea element. For crimes such 

as extermination and persecution, attacks primarily targeting the environment (where civilians 

are secondary victims) may present challenges for satisfying the requisite intent. In any event, 

for the Prosecutor to successfully prosecute Bolsonaro for these crimes, he would also have to 

establish his criminal responsibility.  

III   PROSECUTING BOLSONARO FOR THE DESTRUCTION OF THE AMAZON 
Bolsonaro himself could be held criminally responsible for these crimes. Although Bolsonaro 

did not physically commit acts of environmental destruction and violence in the Amazon,176 he 

could be held secondarily liable on the basis that he encouraged attacks on the Amazon’s 

inhabitants through his measures and discourses.177 The following discussion will attempt to 

establish Bolsonaro’s criminal responsibility by considering: (A) his knowledge of the 

widespread or systematic attack; and (B) whether his conduct falls within the scope of the 

alternative modes of liability set out under art 25(3) of the Statute.  

A  Knowledge of Attack 
To hold Bolsonaro criminally responsible, he must have had knowledge of the widespread or 

systematic attack against the civilian population.178 That is, he must have known or intended 

for his conduct to be part of the attack.179 It is not necessary for him to have known the precise 

details of the attack.180 All that is required is that he had ‘knowledge of the attack in general 

terms’.181 It is immaterial that he is not a leader or member of a criminal network.182  
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In the event of ‘an emerging widespread or systematic attack, [the knowledge element] is 

satisfied if the perpetrator intended to further [the] attack’.183 This rule could very well apply 

to the widespread or systematic attack on the Amazon’s inhabitants. When the scale and 

severity of forest fires became apparent in August 2019, Bolsonaro downplayed the problem 

by blaming NGOs for the fires, attacking environmental agencies for enforcing environmental 

laws and criticising indigenous peoples for holding the country back.184 Similarly, Bolsonaro 

attempted to discredit deforestation data released by Brazil’s National Institute for Space 

Research (‘INPE’) and intervened by dismissing key officials including INPE’s director.185 As 

record fires again ravaged the Amazon in August 2020, Bolsonaro said INPE’s data showing 

thousands of fires across the region was ‘a lie’ and that if one was to fly over the rainforest, 

‘they won’t find any spot of fire, nor a quarter of a hectare deforested’.186 Even as the attack 

on the rainforest intensified, Bolsonaro continued to pursue anti-environmental measures and 

make inflammatory statements.187  

There are several indications that Bolsonaro was aware his measures and discourses were 

furthering or enabling the attack on the Amazon. In June 2019, he celebrated the drop in fines 

and vowed that they would continue to fall: ‘In the first two months of this year we had the 

least fines issued in the field and these will continue to diminish. We are going to end this fine 

industry in the countryside’.188 Bolsonaro also personally intervened in IBAMA anti-logging 

operations, declaring in a video posted to social media in April 2019: ‘It is not the orientation 

of this government to burn machinery’.189 Bolsonaro also pursued two legislative initiatives 

aimed at strengthening the rights of land grabbers and opening indigenous lands to 

development.190  
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B  Individual Criminal Responsibility 
It is also necessary to establish that Bolsonaro’s conduct falls within one of the modes of 

liability set out at art 25 of the Rome Statute, which the next section analyses. Apart from the 

commission of a crime, a person may be criminally responsible for ordering, soliciting or 

inducing,191 aiding, abetting or otherwise assisting,192 or in any other way contributing to a 

group crime.193  

1  Ordering, Soliciting or Inducing 

The first legal basis upon which Bolsonaro may be held criminally responsible is for ordering, 

soliciting or inducing crimes under art 25(3)(b).194 This mode of liability essentially falls within 

the scope of ‘instigating’ or ‘prompting another person to commit a crime’.195 ‘Ordering’ 

specifically involves a person in a position of authority instructing the perpetrator to commit a 

crime but does not require a formal hierarchical relationship between superior and subordinate. 

196  However, there must be proof of the accused’s authority.197  

As president, Bolsonaro occupied a position of formal authority and was loyally supported by 

illegal loggers and miners.198 While he made inflammatory and discriminatory statements, 

these do not appear to constitute orders.199 Nevertheless, they might still amount to a form of 

soliciting or inducement. Unlike ordering, soliciting or inducement do not require a relationship 

of authority.200 Although these two concepts characterise the same conduct, Trial Chamber VII 

has defined soliciting as asking or urging the physical perpetrator to commit the criminal act, 

and inducing as exerting influence over the physical perpetrator, ‘either by strong reasoning, 

persuasion or conduct implying the prompting of the commission of the offence’.201 
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There does not appear to be any evidence that Bolsonaro explicitly directed the perpetrators to 

destroy the rainforest or physically attack rainforest communities. Therefore, one would need 

to argue that Bolsonaro’s measures and discourses implicitly solicited or induced crimes 

against humanity. This line of argument is supported by the statement of the ICTY Trial 

Chamber in Blaškić that ‘[i]nstigations can take many different forms; it can be express or 

implied, and entail both acts or omissions’.202 In arguing that Bolsonaro implicitly solicited or 

induced crimes against humanity, regard could be given to his statements vowing to develop 

the Amazon and to stop demarcating indigenous territories, as well as his discriminatory 

remarks against indigenous peoples detailed in Part III.203  

Nevertheless, there may not be a sufficient causal link between Bolsonaro’s instigation and the 

crimes against rainforest communities.204 To be found criminally liable, Bolsonaro’s 

instigating must have made a ‘substantial contribution’ to the commission of the crimes against 

humanity.205 There are suggestions that Bolsonaro’s conduct has emboldened land grabbers 

who believe that the government will recognise their illegal land claims and take back 

indigenous lands.206 However, there must be direct evidence that concretely links Bolsonaro’s 

specific actions or speeches to specific offences, such that his conduct had a ‘direct effect’ on 

the commission of the crimes.207  

In terms of the mens rea element, the Prosecutor must prove that Bolsonaro meant to solicit or 

induce the commission of the crimes or was at least aware that crimes would be committed in 

the ordinary course of events.208 Even if Bolsonaro's mens rea could be established, given the 

challenges of mounting an implicit soliciting or inducement argument and establishing a 

specific link between Bolsonaro's acts and the crimes committed, it may be difficult to hold 

Bolsonaro liable pursuant to art 25(3)(b).  
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2  Aiding, Abetting or Assisting 

There is potentially greater scope for holding Bolsonaro liable for aiding, abetting or otherwise 

assisting the crimes for the purposes of facilitating their commission pursuant to art 25(3)(c). 

This mode of liability involves an act or omission that practically assists, encourages or 

provides moral support to the commission of a crime.209 The assistance may be given before, 

during or after the principal perpetrator’s crime and the accessory need not be present at the 

crime scene.210  

Bolsonaro’s conduct could be characterised as aiding and abetting in two respects. First, he 

practically assisted the destruction of the Amazon by implementing measures which have 

enfeebled Brazil’s environmental protection regime and legitimised land-grabbing. Reduced 

personnel and resources impeded the ability of federal environmental agencies to enforce 

environmental law and resulted in a dramatic drop in fines and a surge in deforestation. This 

de-institutionalisation allowed criminal networks to intensify their attacks against the 

Amazon’s inhabitants with impunity.211 Further, the administration certified more than 100 

illegal farms established inside indigenous territories and had plans to further facilitate land 

grabbing.212 

Second, Bolsonaro provided encouragement and moral support for the attacks through his 

inflammatory and discriminatory discourses.213 The ICC Trial Chamber has confirmed that 

abetting includes moral or psychological assistance and that such assistance need not be 

explicit.214 Bolsonaro made statements attacking federal agencies and defending deforestation. 

After the mass dismissal of IBAMA officials, Bolsonaro announced that he had ordered his 

environment minister to ‘clean out’ federal environmental agencies. He subsequently 

celebrated the drop in fines and vowed to put an end to the ‘fine industry’.215 Bolsonaro also 

declared that ‘deforestation and fires will never end’, describing such practices as ‘cultural’.216 
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This pro-development rhetoric was accompanied by Bolsonaro’s remarks denigrating 

indigenous peoples and criticising the demarcation of indigenous territories.217 

It must be shown that Bolsonaro’s practical assistance, encouragement and moral support 

contributed to the commission of crimes against humanity. The weight of academic opinion 

seems to favour the existence of a ‘significant contribution’ threshold.218 In any event, case law 

indicates that the actus reus threshold for aiding and abetting seems to be less demanding than 

other modes of secondary liability.219  As a result of Bolsonaro’s conduct, ‘Criminals feel 

authorized to advance upon [indigenous] land and upon people’.220 The extent to which 

Bolsonaro’s statements have motivated criminal networks is evidenced by a particular land 

grabbing attempt in early 2019 where one invader refused to retreat ‘because the new 

government is going to take land away from Indians’.221 It is unclear however whether 

Bolsonaro’s conduct made a substantial contribution to the destruction of the Amazon. 

As to the mens rea, Bolsonaro must have had knowledge that his acts would assist in the 

commission of the crimes.222 Further, his assistance must have been provided ‘for the purpose 

of facilitating the commission’ of the crimes.223 It is not necessary to show that Bolsonaro 

possessed the same mental elements as the perpetrators, only that he knew of the crime’s 

‘essential elements’.224 It could be inferred that by continuing to pursue his measures and 

discourses in the face of increased attacks on the Amazon’s inhabitants, Bolsonaro knew that 

he was contributing to the crimes.225 It may be more challenging to prove that his assistance 

was for the purpose of facilitating the crimes, given his conduct was arguably motivated by 

economic development concerns.226 However, provided Bolsonaro is shown to have purposely 
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facilitated the crimes, his motive for doing so should be irrelevant. Therefore, adopting a 

broader interpretation of the purpose requirement would ensure that Bolsonaro could not evade 

conviction as an aider and abettor.227   

3  Contribution to Group Crime 

If the Prosecutor is unable to establish Bolsonaro’s liability pursuant to art 25(3)(b) or (c), 

subparagraph (d) creates a residual form of accessory liability.228 It provides for criminal 

responsibility when a person ‘[i]n any other way contributes to … a crime by a group of persons 

acting with a common purpose’.229 It is not necessary to establish that the group of persons 

acting with a common purpose be ‘an organisation incorporated into a military, political or 

administrative structure’.230 The group’s common purpose must involve an element of 

criminality but need not be specifically directed at the commission of a crime.231 The criminal 

networks in the Amazon possess a common purpose to clear the rainforest for profit. It is not 

necessary for Bolsonaro to be a member of the group for art 25(3)(d) to apply to his conduct.232 

Bolsonaro’s contribution to the commission of crimes against humanity must at least be 

significant.233 Whether a person made a significant contribution requires a case-by-case 

analysis that considers the accused’s conduct in its proper context.234 As discussed above, 

Bolsonaro’s measures and discourses have contributed to the commission of the crimes by 

providing practical assistance and encouragement.235 Both forms of assistance fall within the 

scope of art 25(3)(d).236  

The extent of Bolsonaro’s contribution appears to be significant. As president of Brazil, he 

exerted considerable influence over public policy and national discourse. Bolsonaro’s anti-
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environmental policies and associated inflammatory rhetoric were critical in promoting 

increased attacks on the Amazon and its inhabitants. Prior to Bolsonaro’s presidency, criminal 

networks enjoyed relatively little freedom to carry out attacks due to the threat of environmental 

penalties from federal agencies.237 Bolsonaro’s conduct gave criminal networks the legal and 

moral licence to clear the Amazon and invade indigenous territories with impunity. 

Deforestation increased by 60% during Bolsonaro’s term.238 As established with respect to 

aiding and abetting, members of criminal networks were clearly motivated by Bolsonaro’s 

conduct and believed that he supported their illegal land claims.239 

Again, whether this mode of liability can be established turns on the mens rea element. The 

contribution to the group crime must be made intentionally with either: (1) the aim of furthering 

the criminal intent of the group; or (2) knowledge that the group intends to commit a crime.240 

These mental requirements are the easiest to satisfy of the various modes of criminal 

responsibility.241 Bolsonaro’s measures and statements supporting deforestation evince an 

intent to further the criminal intent of criminal networks to clear the rainforest for profit. 

Alternatively, it could be argued that as Brazilian President, Bolsonaro would have been fully 

aware of the attacks committed against rainforest inhabitants and know that they entail acts of 

violence. More evidence would likely be required to establish Bolsonaro’s mens rea. 

In sum, it appears that the strongest prospects for prosecuting Bolsonaro are on the grounds 

that he aided, abetted or assisted the commission of crimes, or failing that, that he contributed 

to the commission of a group crime. Nevertheless, for the Prosecutor to successfully prosecute 

Bolsonaro, the case must not only satisfy such substantive elements, but the necessary 

admissibility requirements, which is the subject of the following section.  
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IV  GRAVITY 
Beyond being satisfied that the situation in Brazil and Bolsonaro's conduct satisfies the material 

elements of a crime against humanity under the Rome Statute, the OTP is required to assess, as 

an admissibility threshold, whether potential cases are sufficiently grave to justify further 

action by the ICC.242 This gravity assessment arises at the preliminary examination stage in 

deciding whether there is a ‘reasonable basis’ to initiate an investigation into a situation,243 as 

well as at the investigation stage in determining whether there is a ‘sufficient basis’ to prosecute 

specific cases.244 Separate to this assessment, the Prosecutor has the discretion not to proceed 

with a situation or case if it is not in the interests of justice, having regard to, inter alia, ‘the 

gravity of the crime’.245  

The Prosecutor has regularly relied on gravity in deciding whether to proceed in several 

situations or cases.246 Gravity assessments have been primarily centred around anthropocentric 

interests; this traditional emphasis on human suffering has led some to raise concerns about the 

prospects of environmental prosecutions, except in the most extreme cases.247 However, OTP 

policy, and in particular the Draft Environmental Crimes Policy, chart a course for the situation 

of environmental harm in Brazil to satisfy the gravity threshold.  

The Draft Environmental Crimes Policy affirms and expands upon the principles articulated 

by the 2013 Policy Paper and 2016 Policy Paper as to the relevance of environmental 

considerations when assessing gravity. These two policy papers established that environmental 

concerns could inform the assessment of gravity at the preliminary examination stage (in 

assessing the impact of crimes) and the investigation stage (in assessing the manner that crimes 

are committed and their impact). The Draft Environmental Crimes Policy makes a broader 

acknowledgement of the potential for gravity to be assessed from an ‘ecocentric perspective’. 

It also suggests the OTP may, in addition to the gravity factors identified in the earlier policy 
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papers, consider environmental factors in assessing the scale and nature of crimes (as well as 

their impact), in the following respects:248 

Scale: the number of direct and indirect human and non-human victims and/or the 

geographical or temporal spread of the environmental damage.  

Nature: whether the environmental crimes were committed against or affected 

particularly vulnerable or marginalised victims, including but not limited to women, 

children, the elderly, and Indigenous Peoples. 

Impact: the extent of the damage caused to the natural environment regardless of its 

anthropocentric effect; the intergenerational effect of environmental damage on human 

life; and the specific social, cultural, psychological, religious, or socioeconomic 

damage the environmental crimes inflicted on an affected community. (footnotes 

omitted) 

The scale, nature, manner and impact of Bolsonaro’s crimes could persuade the OTP to 

conclude that they are sufficiently grave to investigate and prosecute. Admittedly, the number 

and severity of casualties  is relatively modest compared to other situations before the Court.249 

However, the attacks on the Amazon’s inhabitants took place across a large geographic area.250 

Hundreds of indigenous territories suffered varying degrees of environmental destruction 

across most states.251 The widespread destruction of the rainforest reflects the systematic anti-

environmental and anti-indigenous attacks carried out by Bolsonaro through his 

administration’s measures and discourses. 

The nature of Bolsonaro’s crimes is particularly grave because they affected vulnerable and 

marginalised victims such as Indigenous peoples, who comprise a relatively small proportion 

of the Brazilian population.252 The crimes were committed in a manner which employs 

environmental destruction as a means of undermining economic, cultural and spiritual use and 
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enjoyment of the land. Bolsonaro encouraged this environmental destruction, abusing his 

official capacity as head of state to vilify indigenous people and erode their rights in the name 

of an unsustainable development agenda.253  

The impacts of these crimes included killings and assaults, land and environmental damage, 

displacement from traditional lands, and mental harm.254 These impacts have increased the 

vulnerability of rainforest communities to starvation, disease and death.255 In accordance with 

the 2016 Policy Paper, the OTP should give these crimes ‘particular consideration’ given they 

have been committed by means of, or have resulted in, environmental harm.256  

V  IMPLICATIONS OF PROSECUTING ENVIRONMENTAL HARMS BEFORE THE 

ICC 
Taken together, the analyses in Parts II, III and IV present a cogent case for prosecuting 

Bolsonaro for crimes against humanity on the basis that he encouraged attacks on the Amazon 

and its inhabitants. This case, it is argued, is exactly the type of environmental crime envisioned 

by the Draft Environmental Crimes Policy. It is hoped that the finalisation of the policy may 

finally address the chasm between the ICC’s potential to prosecute environmental harms and 

what occurs in practice. To this end, this Part will discuss the broader implications of the 

analysis of Brazil. It argues that a more expansive prosecutorial agenda that pursues crimes 

committed by means of, or that result in environmental harm, would result in significant 

benefits for the ICC and international criminal law in general. 

A  Re-reading International Criminal Law 
The analysis of Brazil plainly shows that the international criminal law framework of the ICC 

can accommodate environmental harms. By prosecuting these harms through existing crimes 

against humanity, the ICC would promote a fuller understanding of international criminal law 

that recognises the multifaceted human consequences of environmental degradation.257 As 
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discussed, international criminal law jurisprudence — and in certain respects, international 

human rights law jurisprudence — offers fertile ground for prosecuting crimes against 

humanity committed by means of environmental harm.258 In particular, jurisprudence in 

relation to attacks on land, water supply and property259 could be applied by analogy to acts of 

environmental destruction that impact a civilian population. 

Nonetheless, prosecuting environmental harms through the traditional remit of crimes against 

humanity presents inherent limitations. The issue of whether a perpetrator committed an act of 

environmental damage intentionally and with knowledge will prove decisive to establishing 

crimes against humanity.260 In some cases, establishing this mental element may be 

problematic, especially where environmental harms are committed for the purpose of profit or 

economic development. Using economic grounds to shield a perpetrator from prosecution 

would be an unfortunate outcome.  

B  Towards Non-Western Conceptions of Harm 
A key takeaway from Brazil is that the closer the relationship between the act of environmental 

harm and the human impact, the better the chances of proving crimes against humanity. 

Accordingly, the situations of environmental harm that would best fit within the framework of 

crimes against humanity are those affecting indigenous people — and to a lesser extent, non-

indigenous people from traditional communities — who depend upon the environment for 

material, cultural or spiritual survival. Indigenous peoples in particular ‘view themselves and 

nature as part of an extended ecological family that shares ancestry and origins’.261 Their close 

identification with the natural world makes them especially vulnerable to environmental harm 

and strengthens the causal connection between the act of environmental damage and the 

resulting human harm.262 

 
 

 
258  See, eg, Prosecutor v Al Bashir (Second Decision on the Prosecution’s Application for a Warrant of Arrest) (International Criminal 

Court, Pre-Trial Chamber I, Case No ICC-02/05-01/09-94, 12 July 2010) [37]–[38] (‘Al Bashir (Second Arrest Warrant)’); 
Prosecutor v Muthaura (Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute) 
(International Criminal Court, Pre-Trial Chamber II, Case No ICC-01/09-02/11, 23 January 2012) [244] (‘Muthaura (Confirmation of 
Charges)’); Prosecutor v Kupreškić (Judgment) (International Criminal Tribunal for the Former Yugoslavia, Trial Chamber, Case No 
IT-95-16-T, 14 January 2000) [631] (‘Kupreškić (Trial Judgment)’). 

259  Al Bashir (Second Arrest Warrant) (n 2) [37]–[38]; Prosecutor v Al Bashir (Warrant of Arrest) (International Criminal Court, Pre-
Trial Chamber I, Case No ICC-02/05-01/09, 4 March 2009) [109]; Muthaura (Confirmation of Charges) (n 2) [244]; Kupreškić 
(Trial Judgment) (n 2) [631]. See also Prosecutor v Blaškić (Appeal Judgment) (International Criminal Tribunal for the Former 
Yugoslavia, Appeals Chamber, Case No IT-95-14-A, 29 July 2004) [146]; Muthaura (Confirmation of Charges) (n 2) [279]. 

260  Luigi Prosperi and Jacopo Terrosi, ‘Embracing the “Human Factor”’ (2017) 15 Journal of International Criminal Justice 509, 525.  
261  Enrique Salmón, ‘Kincentric Ecology: Indigenous Perceptions of the Human-Nature Relationship’ (2000) 10(5) Ecological 

Applications 1327, 1332. 
262  Prosperi and Terrosi (n 7) 525.  



 Sebastian Boccardo 

 
 

136 

Therefore, adopting a broader understanding of human harm that encompasses environmental 

destruction would ensure international criminal law better aligns with indigenous perspectives. 

Despite aspiring to universalist ideas drawn from multiple legal systems, the fundamental 

doctrines and principles of international criminal law derive from Western experience.263 The 

practices of non-Western societies were peripheral to the early development of the discipline.264 

This is not to say that international criminal law overlooked the rights of minority groups. After 

all, concerns about the persecution of minorities motivated the creation of the crime of 

genocide,265 and the protection of indigenous peoples was frequently mentioned during ICC 

negotiations.266  

However, the underlying framework of international criminal law as reflected in the ICC 

remains inherently Eurocentric.267 Consequently, each of the core crimes, including crimes 

against humanity, reflect European modernist views of harm which separate humanity from 

nature.268 Yet, as has been noted, this view contrasts with that of indigenous peoples who 

perceive environmental harm as tantamount to human harm.269 Prosecuting crimes against 

humanity committed by means of, or that result in, environmental harm, would help bridge this 

perception gap. Further, given crimes against indigenous groups are yet to reach the ICC, 

prosecuting environmental harms that impact indigenous victims would recognise the unique 

existential threats they face.270 Targeting situations of this kind would thereby enfranchise 

indigenous communities who, by reason of their systemic disadvantage, have been historically 

marginalised from the mainstream European project of international criminal law.  

C  Enhanced Legitimacy of the ICC 
Prosecuting environmental harms would not only enhance the ICC’s standing amongst 

indigenous groups, but also within the international community more broadly. By many 
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accounts, the ICC is facing a crisis of legitimacy.271 One of the longstanding criticisms of the 

Court was its early disproportionate focus on situations in Africa.272 More recently, a series of 

setbacks have prompted even advocates to argue that the ICC is failing to live up to its vision 

of accountability for international crimes.273  

If the ICC sought to align itself with the global goal of environmental protection, it may bolster 

its legitimacy among both detractors and advocates by affirming its commitment to ending 

impunity. In particular, the prosecution of environmental harms, particularly in the politically 

charged situation in Brazil, would underscore its independence by demonstrating that it is not 

beholden to state demands.274 A greener approach might even broaden the ICC’s appeal to 

states concerned about the threat of climate change.275 However, this article does not contend 

that a simple shift in priorities would address all the ICC’s structural shortcomings.  

D  A Pragmatic Approach to Legal Reform 
Utilising existing crimes against humanity also has the appeal of being a relatively efficient, 

pragmatic route for criminalising environmental harms, especially when compared to the 

alternative proposals such as a crime of ecocide. It does not require radical reform of the Rome 

Statute or any revolutionary re-interpretation of international criminal jurisprudence. All that 

is required is the ambition to take advantage of the opportunities offered by the existing 

international criminal law framework. This article has sought to highlight how the ICC can 

already prosecute crimes committed by means of, or that result in, environmental harm.  

For environmental purists, only prosecuting environmental harms that have humanitarian 

consequences fails to recognise and substantively address the damage to the environment.276 
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This article accepts the inherent limitation of relying on crimes against humanity to capture 

environmental harms. This proposal does not profess to be the perfect solution for addressing 

all manner of environmental harms. In an ideal world, the most appropriate option for 

criminalising peacetime environmental harms would be the creation of an international regime 

of environmental criminal law such as an international environmental court. 

However, notwithstanding recent progress towards the recognition of ecocide as an 

international crime,277 the road to enshrining it in the Rome Statute will likely be a long and 

difficult one.278 Growing nationalist and anti-globalist sentiment has impeded international 

cooperation with respect to less contentious international issues.279 Pursuing an ambitious 

reform agenda at this time may therefore encounter strong political resistance. Thus, at least in 

the interim, utilising the existing framework of international criminal law is the most viable 

option for criminalising environmental harm.  

The ICC should first develop its jurisprudence to the point of recognising that environmental 

harms which have profound human impacts can amount to crimes against humanity. The 

successful prosecution of crimes committed by means of, or that results in, environmental 

harm, would create an international precedent which would have significant implications for 

the movement to create an international environmental crime.280 Until a better means becomes 

available, the ICC, with all its shortcomings, can achieve international and environmental 

justice.  

VI  CONCLUSION 
Bolsonaro’s presidency precipitated an ecological and humanitarian disaster within one of the 

world’s most critical ecosystems. His dismantling of environmental and indigenous agencies, 

discriminatory rhetoric against indigenous peoples, and support for opening up the Amazon 

rainforest to commercial interests enabled widespread environmental destruction. Criminal 

networks inspired by Bolsonaro intensified their deforestation and resource extraction 
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activities. Indigenous groups and traditional communities have borne the brunt of increased 

incursions by outsiders.  For these inhabitants, the destruction of their environment, their 

displacement from traditional lands and the relentless campaign of violence and intimidation, 

pose a serious threat to their material, social and spiritual survival.   

Bolsonaro is yet to be held criminally responsible for his attacks on the environment. This 

article has made a strong case that he should be held responsible for creating the climate of 

impunity which has enabled attacks against the Amazon and its inhabitants. More specifically, 

this article has argued that Bolsonaro’s conduct in encouraging acts of environmental harm 

should be prosecuted as a crime against humanity because of the profound human harm it has 

caused indigenous and traditional groups.  

The opportunities for prosecuting Bolsonaro should encourage the ICC to take up the 

prosecution of environmental destruction in other comparable sites of environmental harm.  In 

particular, the ICC should prioritise environmental harms affecting members of indigenous 

groups due to their unique connection with the land and the environment. Doing so would 

ensure that the rigid understanding of human harm that underpins international law 

encompasses historically neglected ecocentric viewpoints. 

Rather than shirk from the challenge, the Court, and more specifically, the OTP, should adopt 

a more ambitious approach. The OTP’s Draft Environmental Crimes Policy is a promising first 

step in this direction.  

Prosecuting environmental harms through existing anthropocentric laws would recognise that 

environmental degradation is a threat multiplier with serious implications for humanity. 

Although not an ideal solution for adequately addressing environmental degradation, using the 

existing framework of international criminal law would nevertheless lay the jurisprudential 

groundwork for substantive reform. Indeed, members of the international community should 

channel their efforts towards the creation of a standalone environmental crime.  To this end, 

there is still much work to do. In the interim, the responsibility falls to existing international 

institutions such as the ICC to use existing legal frameworks in more ambitious ways. After 

all, the dismal state of the international environment in both ecological and political terms is a 

compelling reason for favouring less perfect, yet more pragmatic, approaches to tackling 

environmental degradation.
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LEGACIES ON TRIAL: A REVIEW OF CULTURAL 
PROPERTY CRIME AND THE LAW: LEGAL APPROACHES 

TO PROTECTION, REPATRIATION, AND COUNTERING 
ILLICIT TRADE 

JEANINE BASSON* 

 

I   INTRODUCTION 

‘Any damage to cultural property, irrespective of the people it belongs to, is a 

damage to the cultural heritage of all humanity, because every people contributes 

to the world's culture’.1 

This foundational principle, articulated in the preamble to the 1954 Convention for the 

Protection of Cultural Property in the Event of Armed Conflict, underpins the rationale for 

pursuing collaborative solutions to cultural property crime (‘CPC’) – an endeavour this volume 

successfully undertakes. Cultural property (‘CP’) is a broad term that encompasses movable 

and immovable items of great importance to the cultural heritage of all peoples. This includes 

monuments, archaeological sites, artworks, manuscripts, and scientific collections; as well as 

institutions such as museums, libraries, archives, and centres dedicated to their preservation or 

exhibition.2 CPC can manifest in various ways but typically refers to theft, looting, illicit 

trafficking and trade, and deliberate destruction of CP. These offences raise complex legal, 

ethical, and political questions that transcend national borders and disciplinary boundaries.  

The 2021 Transatlantic Cultural Property Crime Symposium, which gave rise to this book, 

brought together over 230 participants from 37 countries including legal scholars, law 

enforcement officials, curators, and policy experts to examine how civil and criminal law can 

support the detection, investigation, and restitution of CPC.3 Reflecting the symposium’s 
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international and interdisciplinary nature, the book takes the form of an edited volume, bringing 

together diverse voices into dialogue around legal innovations in CP protection. 

This volume is edited by the same team behind Global Perspectives on Cultural Property 

Crime (2022), which arose from an earlier iteration of the symposium held in 2018.4 That 

earlier volume explored how various disciplines including criminology, politics, economics, 

and archaeology intersect with CPC. This volume serves as a companion piece, shifting the 

focus more squarely onto how legal systems and justice frameworks can be leveraged to better 

prevent and respond to such crimes. 

II   STRUCTURE AND CONTENT 

The book is organised into three thematic parts, each addressing a key facet of the legal 

response to CPC. The structure is loosely chronological: beginning with legal definitions and 

doctrinal foundations, progressing to innovative enforcement mechanisms, and concluding 

with questions of restitution and justice.5 Each part comprises multiple contributions which 

reflect diverse jurisdictions, professional backgrounds, and conceptual approaches. 

Part I, ‘The Role of Law in Cultural Property Protection’, lays the conceptual and doctrinal 

groundwork for the volume. It explores how offences against cultural heritage are defined, how 

they are treated under national and international law, and where existing legal frameworks fall 

short. Ulph and Vigneron provide an effective introduction to the topic through their 

examination of the Council of Europe’s 2017 Convention on Offences Relating to Cultural 

Property (‘Nicosia Convention’) in Chapter 1.6 Through a clear and systematic analysis of the 

Convention’s provisions, the authors emphasize its recognition of trafficking as a multi-stage 

process—from theft or illegal excavation, to cross-border movement, to commercialisation and 

finally possession—and its imposition of liability at every stage.7 In doing so, they demonstrate 

how the Convention seeks to address the transnational nature of trafficking, harmonise 

domestic laws, and aims to hold all actors in the supply chain accountable. This chapter 

highlights that while earlier international instruments laid important foundations for the 
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protection of CP through frameworks focused on preservation, civil recovery, and preventive 

measures, they failed to comprehensively criminalise CPC across its full lifecycle.8 The Nicosia 

Convention fills this gap by offering the first international treaty specifically aimed at 

criminalising illicit trafficking in CP.9 Despite this, the authors note that the Convention has 

yet to achieve widespread ratification, and they explore some of the factors that may have 

contributed to this.10 Nevertheless, the Convention is presented as a significant step forward in 

recognising and addressing CPC through international law. Ultimately, the chapter provides a 

foundational framework for understanding how CPC is legally conceptualised, establishing key 

themes and analytical threads that are developed in greater depth throughout the remainder of 

the volume.  

Chapter 2 is another outstanding contribution from this part, grounding key legal concepts from 

the preceding discussion in a real-world context through its exploration of the St Louis Art 

Museum Mummy Mask.11  This case involved the ancient Egyptian mask of Ka-Nefer-Nefer, 

purchased by the St Louis Art Museum in 1998 from Phoenix Ancient Art. The supplier claimed 

the mask had entered the market following its excavation at Saqqara in 1952. However, 

evidence later emerged suggesting it had been stolen from an Egyptian state storehouse, where 

it remained inventoried until disappearing in 1973. Egyptian authorities called for its return, 

and the United States (US) government-initiated seizure proceedings in 2011 and 2014. Both 

actions failed, with courts finding insufficient evidence and no clear legal violation.  

This case illustrates the evidentiary and procedural hurdles that hamper restitution efforts. 

Despite strong circumstantial evidence of looting, Egypt was unable to satisfy the legal 

thresholds required under US law—highlighting the limitations of existing frameworks when 

objects have undocumented or obscured histories. The case’s legal implications are interwoven 

with a vivid retelling of its rich history, resulting in a compelling narrative. A minor critique, 

however, is that this engaging discussion is disrupted by brief descriptions of other international 

cases in rapid succession.12 While the inclusion of these numerous examples underscores the 

scope of CP disputes, it risks overwhelming readers. A more focused analysis of the Ka-Nefer-

Nefer case, and its connection to systemic issues such as looting in Egypt, would have yielded 
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deeper insight and greater accessibility, particularly for readers unfamiliar with the subject 

matter. 

Part II, ‘Innovative Civil and Criminal Justice Approaches Countering Illicit Trade’, considers 

practical and creative applications of both public and private law in disrupting illicit CP markets 

and providing redress.13 The opening chapter touches on three primary legal mechanisms  that 

each serve distinct yet occasionally overlapping purposes in deterring the trafficking of 

unlawfully obtained artefacts—replevin, civil forfeiture, and criminal prosecution.14 As the 

author sets out, replevin actions are private civil suits aimed at restoring cultural objects to their 

rightful owners; they prioritise the claimant’s right to possession and operate independently of 

the possessor’s knowledge or intent. Civil forfeiture, by contrast, is a quasi-criminal process 

typically initiated by the government, which targets the property itself rather than a person. It 

allows for recovery even when the perpetrator is unknown or cannot be prosecuted, although 

it may result in innocent parties bearing the brunt of consequences. Finally, criminal 

prosecution remains the most direct and punitive mechanism, focusing on retribution, 

deterrence, and public education through incarceration or fines.  

While this opening chapter offers a rich and focused legal analysis—outlining various legal 

pathways along with their respective advantages and disadvantages—this level of legal 

engagement is not sustained across some subsequent chapters. Indeed, it is the interdisciplinary 

flair of this part, rather than its legal analysis, that leaves a stronger impression. Several 

chapters foreground the contributions non-legal actors can make. Namely, how heritage 

professionals and NGOs can better document cultural damage, 15  how curators and art market 

stakeholders can be more responsive to fraud schemes, 16 and how police and crime analysts 

can employ data-based strategies to predict theft.17  While these chapters underscore that legal 

solutions must be reinforced by broader, non-legal innovations, their occasionally limited 

engagement with legal analysis is a source of critique which will be expounded on in due 

course. Ultimately, this part offers valuable insight into the layered legal strategies for 
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supporting CP protection, aligning the book’s broader objective of showcasing the diversity of 

tactics being deployed globally to combat CPC.18 

Part III, ‘Restitution and Repatriation of Cultural Property’, examines how law can facilitate 

the return of stolen or displaced objects and thereby contribute to broader social repair. To this 

end, it explores more nuanced conceptions of justice than those typically assumed. Chapter 11 

highlights the limits of retributive justice in addressing the historical, cultural, and relational 

harms involved in cultural loss and instead endorses a restorative approach that centres affected 

communities, prioritises relationship-building, and seeks outcomes that are forward-looking 

and inclusive.19 In turn, Chapter 12 reframes restitution as not just a legal remedy, but a form 

of transitional justice.20 While not a complete solution, restitution has the potential to foster 

long-term reconciliation.21 

Hasanagic’s case study of Bosnia-Herzegovina in Chapter 14 grounds these concepts in a 

concrete post-conflict context, illustrating how restitution can support transitional justice and 

national repair, even amid legal and political fragmentation.22 Described as ‘a cultural 

catastrophe in the heart of Europe’, the 1992–1995 war left Bosnia’s cultural heritage 

systemically devastated.23 Recovery efforts have since been thwarted by a fragmented legal 

framework, weak inter-agency coordination, and the absence of a national restitution policy. 

With no harmonised definition of CP and limited enforcement mechanisms—especially outside 

the context of war crimes—legal claims remain stalled. Still, the chapter highlights promising 

developments, including instances of partial recovery and growing regional cooperation, 

suggesting that restitution is possible where legal reform is paired with institutional 

commitment. 

Reflecting the diversity of restitution contexts, Chapter 15 examines the complexity of intra-

national repatriation disputes in South America, framing repatriation not as a discrete legal 

issue but as one deeply entangled with inter- and intra-national power dynamics and the 
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symbolic significance of cultural objects.24 De Rezende demonstrates that repatriation can both 

reinforce cultural identity—evident in the Krahô community’s ritual reintegration of a returned 

object—and function as a political act of historical reckoning, as illustrated by Paraguay’s 

request for the El Cristiano cannon. For it to be truly effective, de Rezende argues that 

repatriation must combine legal procedures with non-legal measures such as heritage 

education. Moreover, cross-border collaboration and long-term investment in research, 

education, and cultural infrastructure are essential to ensure efforts are meaningful and 

enduring. 

While the book’s structure is largely effective, there are moments where the thematic 

boundaries between parts feel blurred. For instance, Chapter 4’s reflections on cultural 

nationalism and internationalism close out Part I, even though its focus on the ideological 

underpinnings of restitution would have positioned it more naturally within Part III.25 This isn’t 

likely to affect readers consulting individual chapters, but it can create a slightly disjointed 

experience for those reading the volume cover to cover. In any event, some unevenness is 

typical of edited collections, and each chapter here makes a meaningful contribution to the 

volume, regardless of its placement. 

III   CRITICAL REFLECTION 

While the book’s tripartite structure provides a coherent organisational framework, its most 

compelling contributions arise from the themes that traverse its chapters. Notably, the volume 

highlights both the transnational and domestic dimensions of CPC and gestures, albeit 

somewhat lightly, towards the enduring influence of global power dynamics in shaping legal 

responses. Additionally, it underscores the importance of interdisciplinary collaboration. 

A   The Transnational and Domestic Dimensions of Cultural Property Crime 
A central theme of the book is the importance of adopting a transnational lens, as suggested by 

the title of the symposium itself. One of the volume’s key strengths lies in its geographical 

breadth. Contributions span Europe, Latin America, North America, and post-conflict settings 

like Bosnia-Herzegovina, highlighting the truly global nature of CPC.  This diversity not only 
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reinforces the universality of the issue but also challenges assumptions that Western legal 

systems offer the most effective or appropriate solutions. The case study of the St Louis Art 

Museum Mummy Mask powerfully illustrates this point.26 The object’s movement across 

multiple jurisdictions—from Egypt to Switzerland and then to the US—reveals the complex 

legal geographies involved in CP disputes. It also highlights the limitations of national legal 

systems when applied to inherently transnational problems. Generally, the volume encourages 

legal cross-pollination and foregrounds the significance of non-Western jurisdictions in 

shaping understandings of cultural value, ownership, and protection. 

Importantly, the book does not frame CPC solely as a transnational issue; it also explores its 

domestic dimensions. In Chapter 7, for instance, Patterson examines the historical 

dispossession of the Haudenosaunee Confederacy, whose territory spans the US-Canadian 

border, to demonstrate that effective legal responses in seemingly domestic cases often 

necessitate both meaningful engagement with Indigenous communities and cross-border 

collaboration—particularly given that cultural objects often predate the boundaries of modern 

nation-states.27  

B   A Missed Opportunity: The Role of Western Influence in Restitution 
A theme that surfaces faintly is the tension between restitution as a sincere gesture of justice 

and its potential deployment as a geopolitical tool. In leaning into its collaborative ethos, the 

book misses an opportunity to more critically interrogate how restitution efforts can reproduce 

Western cultural and political dominance, even when well-intentioned. Chapter 7, for example, 

briefly references how US and Canadian military efforts to recover religious artefacts looted 

by ISIS lent credibility to Western intervention in the Levant by framing it as the defence of 

universal human heritage.28 Similarly, Chapter 12 touches on an underexplored ‘side effect’ of 

restitution as transitional justice—where market nations use the process symbolically to 

redirect historical narratives and recast themselves as facilitators of human rights protections.29 

While these insights are compelling, they are underdeveloped. As it stands, the volume is 

optimistic about international cooperation but is overly reserved when it comes to asking who 
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sets the rules of engagement, and at what cost. A deeper critique of how Western norms 

continue to structure the terms of restitution itself—including evidentiary standards, 

institutional forums, and even the concept of ownership—would have strengthened the book’s 

analytical rigour. A self-reflexive account of this dynamic would not have undermined its 

collaborative aims; on the contrary, it would have strengthened them by acknowledging the 

power asymmetries that often shape such cooperation. 

Had the book maintained a narrow legal focus, such an omission might have seemed less 

conspicuous. But given its deliberate engagement with cultural, political, and normative 

contexts, and recognition of the importance of ideology in shaping legal norms, this analytical 

gap feels justified to raise. Nonetheless, the book’s cooperative tone remains a strength, 

reflecting that both Western and non-Western legal systems have much to learn from one 

another. 

C   Interdisciplinary Collaboration 
Another key theme is the interplay between legal and broader disciplinary approaches to CPC. 

This is most apparent in Part II, where several chapters shift away from legal mechanisms to 

emphasize the practical roles of investigators, researchers, museum professionals, and security 

personnel. The most notable example of this is Chapter 10’s exploration of how police data can 

be utilised to better predict and combat art theft.30 By mapping theft trends across several 

European countries, the authors conduct a rare quantitative study in a field traditionally 

dominated by qualitative methods. Regrettably, this chapter’s methodological rigour comes at 

the expense of deeper legal analysis. Although it touches on the potential role of crime data in 

legal disputes, it does not explore in much detail how such data might be used in court 

proceedings, inform prosecutorial approaches, or support restitution claims. Nor does it 

consider the legal frameworks that govern access to and use of crime data, such as evidentiary 

thresholds, privacy regulations, or cross-border enforcement mechanisms. Incorporating these 

dimensions would have aligned this chapter better with the volume’s legal focus by bridging 

the gap between empirical criminology and the legal structures that shape responses to art 

crime.  
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A similar issue resurfaces in later chapters, where the analysis is guided more by broader 

conceptual frameworks than by traditional legal doctrinal approaches. Chapter 11’s re-

conceptualisation of restitution through a restorative lens is shaped largely by social, economic, 

and political dimensions extending beyond legal considerations.31 Likewise, Chapter 12’s 

discussion of transitional justice focuses on its role in post-conflict reconciliation rather than 

its legal mechanics.32 While these chapters enrich the volume with critical interdisciplinary 

perspectives, their relatively superficial engagement with the law can make them feel 

somewhat disconnected from the book’s ostensibly legal focus.  

That said, some chapters do achieve a more effective integration of legal analysis with broader 

disciplinary perspectives. Chapter 8, for example, explores how field-based documentation 

methods can support legal accountability for CP destruction in conflict zones.33 Drawing on 

the 2019 post-conflict assessment of the Mosul Cultural Museum in Iraq and case law, the 

authors demonstrate the evidentiary value of expert-led documentation and data collected by 

non-government organisations (NGOs)—evidence that courts increasingly rely on. While 

deeper engagement with procedural challenges—such as evidentiary admissibility or 

jurisdictional variation—would have further strengthened its contribution, it is nonetheless 

clear that this chapter’s findings are geared towards facilitating legal processes.  

Similarly, in Chapter 4, Mosna integrates legal analysis with the competing ideological 

frameworks of cultural nationalism and cultural internationalism, situating restitution claims 

within broader debates about cultural value and ownership.34 Put simply, cultural nationalism 

posits that cultural objects belong to their nation of origin, deriving meaning from their 

connection to place and identity.35 In contrast, cultural internationalism treats such objects as 

part of a shared global heritage, best preserved by economically advanced ‘market States’ with 

the resources to ensure public access and conservation.36 Mosna effectively challenges the 

binary between these frameworks and instead promotes a ‘holistic’ approach to CP.37 Although 

the chapter’s engagement with specific legal texts is minimal, its discussion unpacks the 

nuances of core legal concepts such as property and ownership, exploring, more generally, how 
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competing conceptions of these terms influence legislative approaches and shape the rhetoric 

in restitution disputes.38  

IV   CONCLUSION 

The criticisms raised here should not overshadow the volume’s substantial and wide-ranging 

contributions to legal scholarship. Drawing on a wealth of case law and global perspectives, it 

engages deeply with public and private law in both international and domestic arenas, offering 

valuable insights into the principal legal issues underpinning CPC. 

How this volume is received may depend on the reader’s orientation: are they looking for 

traditional legal scholarship, or how law operates within broader institutional and ideological 

contexts? For some readers, its interdisciplinary reach will be a strength—offering a more 

holistic understanding of CPC by drawing from fields such as criminology, archaeology, 

heritage studies, and political theory. For others seeking sustained legal argument, the book’s 

occasional drift away from legal analysis may feel disjointed or unsatisfying. Regardless of 

where one stands, the book offers much of value. It highlights the necessity of interdisciplinary 

collaboration and demonstrates the range of actors and ideas involved in protecting cultural 

heritage. 

While the book could have engaged more critically with the geopolitical dimensions of 

restitution—particularly the role Western states play in shaping legal and normative 

frameworks—this omission does not undermine its contribution. On the contrary, it signals an 

area ripe for further inquiry. A more reflexive critique of the tensions between legal 

mechanisms and socio-political implications might well form the basis of a future, equally 

compelling volume. Ultimately, this volume succeeds in advancing law-oriented discussions 

on the topic of CPC and carving out space for further inquiry. Its contribution lies not only in 

evaluating potential legal solutions, but highlighting just how complex, contested and 

underexplored this area of law remains. 
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UNLOCKING CAPITAL: REFORMING AUSTRALIA’S 
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  I  INTRODUCTION 

Australia’s path to net zero is at a critical juncture. While the nation has committed to ambitious 

climate targets and possesses abundant renewable resources, it continues to face challenges in 

mobilising the private capital essential for decarbonisation. Contrary to the common narrative 

that Australia’s decarbonisation challenges stem from isolated policy shortcomings, difficulties 

in mobilising private capital reflect deeper structural issues: inconsistent investment signals, 

protracted regulatory processes, and rapidly rising energy demand driven by electrification, 

population growth, and emerging technologies. 

These pressures have exposed long-standing vulnerabilities in Australia’s clean-energy 

investment landscape. Institutional uncertainty, fragmented policy, and regulatory delays have 

already undermined investor confidence and slowed renewable energy deployment. As 

financial interests continue to favour jurisdictions with stable frameworks, Australia risks 

falling behind unless it can offer the clarity and consistency needed to attract large-scale private 

capital.  Simultaneously, geopolitical shifts, most notably the United States’ (US) reversal of 

progressive climate policies under Trump’s second presidency, have intensified market 

volatility, adding further complexity to Australia’s domestic transition trajectory. 

This paper examines the contemporary state of Australia’s clean-energy investment 

environment and analyses the factors contributing to investment hesitation, including policy 

fragmentation, Foreign Investment Review Board (FIRB)-related uncertainty, growing 

electricity demand, and inter-state regulatory inconsistency. It considers how these dynamics 
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influence investor perceptions and shape the flow of capital into renewable energy, 

transmission, storage, and enabling infrastructure.  

Drawing insights from global clean energy leaders like the United Kingdom (UK), Sweden and 

New Zealand, this paper explores how legislative certainty, financial innovation, and cross-

sector collaboration have supported investment mobilisation abroad. By situating Australia’s 

challenges withing this comparative context, the paper identifies reforms capable of 

strengthening Australia’s investment architecture and enhancing its competitiveness as a 

destination for climate-aligned capital. Without meaningful institutional, legal and policy 

reform, Australia risks prolonging the current investment bottleneck, constraining renewable 

deployment, and undermining its long-term decarbonisation objectives. Strengthening the 

investment environment is therefore essential not only to meet national climate goals, but to 

ensure a resilient, secure, and competitive clean-energy future. 

 II  AUSTRALIA’S ENERGY TRANSITION TO RENEWABLES 

A  Net Zero Goals 
The Paris Agreement, adopted on 12 December 2015, marked a critical point in global climate 

governance as the first legally binding accord to unite the world in a collective effort to address 

global warming.1 Australia was among the 175 countries that signed the Agreement when it 

first opened in April 2016.2 Aligning with its Paris Agreement obligations, Australia has 

committed to achieving net zero greenhouse gas emissions by 2050,3 underpinned by a 2030 

emissions reduction goal of 43 per cent below 2005 levels.4 The Australian Government’s Net 

Zero Plan encompasses a broad-based shift across all economic sectors through a mix of 

regulation, innovation, and investment approaches.5 The Plan necessitates a structural shift 

away from fossil fuels, instead moving towards renewable energy infrastructure and clean 

technology innovations, including funding for large-scale solar and wind projects, battery 
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storage systems, and the modernisation of electricity grids to support variable renewable 

supply.6 

1  Powering Energy Demands 

Australia’s energy transition is not only a pivotal environmental milestone, but also a strategic 

response to the nation’s growing electricity demands. The Australian Energy Market Operator 

(AEMO) forecasts continued growth in electricity consumption across the National Electricity 

Market (NEM), fuelled by the electrification of transport, industry and households, alongside 

broader economic and population growth.7 The 2025 Wholesale Electricity Market Electricity 

Statement of Opportunities (WEM ESOO) forecasts a 259 megawatt (MW) increase in peak 

demand for 2024–25 alone, relative to the 2024 WEM ESOO.8 This demand is set to intensify 

as emerging technologies proliferate. The rapid rise of artificial intelligence and data-intensive 

industries is expected to significantly accelerate electricity consumption. It is estimated that 

AI-driven data centres could require an additional 3.3 to 5 gigawatts (GW) of capacity by 2030, 

potentially driving up electricity prices if infrastructure does not keep pace.9 

In 2024, fossil fuels dominated Australia’s electricity mix, accounting for 64 per cent of 

generation, with coal comprising 45 per cent, a disappointingly modest drop from 46 per cent 

in 2023. Renewable sources provided the remaining 36 per cent, made up of solar (18 per cent), 

wind (12 per cent), and hydro (5 per cent).10 While coal still dominates, approximately 90 per 

cent of the NEM’s coal-fired power stations are expected to retire before 2035. 11 This trajectory 

reflects the declining reliability of the ageing coal fleet, with more than half of the units being 

over 40 years old and operating well beyond their original design. As these assets deteriorate, 

critical equipment and supporting systems suffer from fatigue, corrosion and heat-stress, 

resulting in reduced availability and a higher incidence of unplanned outages. 12 Concurrently, 
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operational costs continue to rise, as ageing units demand more intensive maintenance, repairs, 

and costly emergency outages.13  

These forecasts highlight the urgent need for sustained investment in renewables, not only to 

drive decarbonisation but to meet rising electricity demand. Without coordinated, large-scale 

deployment, Australia risks reliability shortfalls and economic inefficiencies. The energy 

transition is therefore fundamental to securing affordable and dependable energy. With 

abundant solar and wind resources, Australia is uniquely positioned to lead this transition, 

leveraging its natural advantages to build a resilient and cost-effective clean energy future.14 

B  Scaling Climate Ambitions 
Global investment in renewable energy is accelerating, driven by structural economic changes, 

political imperatives, and shifting market dynamics. Despite this momentum, capital flows 

remain heavily shaped by perceptions of risk, regulatory clarity, and access to reliable financing 

mechanisms. By mid-2024, global investment in clean energy was on track to exceed USD 2 

trillion, approximately double the projected investment in fossil fuels.15 The largest increases 

were concentrated in solar PV, grid infrastructure, and energy storage, particularly in China, 

the European Union (EU), and the US.16 However, growth remains unsteady. Investment in 

emerging markets continues to lag due to persistent financial barriers and policy uncertainty.17 

In Australia, the global energy transition has spurred new capital flows into critical minerals 

and renewables-aligned infrastructure. Yet, transmission delays and challenges in securing 

social licence have hampered uptake.18 While long-term policy signals are encouraging, 

investors seek regulatory certainty and streamlined approval processes to commit large-scale 

capital. Public finance, through institutions like the Clean Energy Finance Corporation (CEFC), 

has played a key role in de-risking early-stage projects.19 However, the scale of Australia’s 

 
 

 
13  Ibid. 
14  Department of Climate Change, Energy, the Environment and Water, ‘Renewable energy’, Department of Climate Change, Energy, 

the Environment and Water (Web Page, 21 February 2025) 
<https://www.dcceew.gov.au/energy/renewable#:~:text=Australia%20is%20tailor%2Dmade%20for,harnessed%20to%20generate%2
0abundant%20energy.>.  

15  International Energy Agency, ‘Investment in clean energy this year is set to be twice the amount going to fossil fuels’, International 
Energy Agency (Web Page, 6 June 2024) <https://www.iea.org/news/investment-in-clean-energy-this-year-is-set-to-be-twice-the-
amount-going-to-fossil-fuels>. 

16  Ibid. 
17  International Energy Agency, Financing Clean Energy Transitions in Emerging and Developing Economies (Report, June 2021) 13-

18. 
18  Department of Industry, Science and Resources, ‘Global energy transition drives a new wave of investment in Australian resources’, 

Department of Industry, Science and Resources (Web Page, 20 December 2024) <https://www.industry.gov.au/news/global-energy-
transition-drives-new-wave-investment-australian-resources>.  

19  Australian Government, Building a clean energy future (Fact sheet, Budget 2023-24, 2023). 
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energy transition far exceeds the capacity of the federal budget alone. The government has 

acknowledged that private capital is needed to take advantage of emerging domestic 

opportunities in clean energy.20 

Private equity has shown increased global interest in renewables with projects becoming more 

economically viable as technological improvements drive down costs of renewable energy 

generation.21 Yet, many investors are wary of energy transition projects, especially in 

jurisdictions where policy frameworks are fragmented or inconsistent.22 While returns can be 

compelling, exposure to construction delays, grid congestion, and political resistance calls for 

active risk mitigation.23 Institutional investors are seeing renewables as a resilience-oriented 

asset class, particularly amid ongoing global market volatility.24 Despite macroeconomic 

headwinds, decarbonisation remains a top strategic priority for wealth funds, pension funds, 

and asset managers, reinforcing the long-term direction of capital allocation.25 

Ultimately, unlocking private capital at scale requires more than just market interest; it also 

requires consistency in policies and financial innovation. Concessional finance, blended capital 

models, and targeted de-risking tools are critical to mobilise investment and accelerate progress 

towards global climate goals.26 

III  POLITICS AND CLIMATE CHANGE 

A  Trump’s Return 

Donald Trump’s second term as the United States’ President began in January 2025 and has 

had significant implications for global economic stability and climate diplomacy. Prior to his 

re-election, central banks were already wary of Trump’s campaign heightening market 

uncertainty and increasing capital volatility, as he continued to proclaim a trade-first, 

isolationist approach, especially with his proposed introduction of greater tariffs. The Reserve 
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21  Edward Sklar, ‘Why is private equity shining with renewable energy?’ M&A Community (Web Page, 18 July 2023) 
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22  James Ferraioli, ‘Megatrends: Investing Through the Energy Transition’, Morgan Stanley (Web Page, 13 March 2023) 

<https://www.morganstanley.com/articles/decarbonization-renewable-energy-investment-ideas>. 
23  Angela Ruchin, Bharat Satghare and Sebastien Small, ‘The risks and opportunities of investing in renewable energy infrastructure’, 

Jana (Web Page, 30 April 2021) <https://jana.com.au/the-risks-and-opportunities-of-investing-in-renewable-energy-infrastructure/>.  
24  Benjamin Denis and Justine Roche, ‘Why clean energy is key to building a more resilient future in uncertain times’, World Economic 

Forum (Web Page, 30 April 2025) <https://www.weforum.org/stories/2025/04/clean-energy-resilience-uncertain-times/>. 
25  Simon Hoyle, ‘‘Nothing will stop this trend’: Investing in the energy transition’, Top1000funds.com (Web Page, 21 June 2024) 

<https://www.top1000funds.com/2024/06/nothing-will-stop-this-trend-investing-in-the-energy-transition/>. 
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Bank of Australia (RBA) identified these as direct threats to Australia’s economic resilience.27  

Trump’s pledge to impose a 10 per cent blanket tariff on all imports also raised concerns about 

retaliatory trade measures and inflationary pressures rippling through Australia’s export 

markets and supply chains.28 Australia being a trade-exposed economy with strong diplomatic 

and investment ties to the US, Trump’s policy reversals have disrupted economic planning and 

shaken investor confidence.29 

1  US Influence on Climate Action 

Trump’s presidency has reversed US momentum on climate action. His return prompted 

multiple US banks to exit the Net-Zero Banking Alliance30 in early 2025, citing expected 

regulatory rollbacks and political pressure.31 This exodus weakened voluntary international 

climate finance mechanisms and contributed to global divestment from green energy. 

Australian-owned Macquarie Bank also withdrew from the alliance due to risks to its US 

commercial interests, highlighting how global political shifts can reshape Australian financial 

strategy.32 

Trump’s ‘war on green energy’ has created additional headwinds for Australia’s own 

decarbonisation agenda. His dismantling of US climate finance and emissions policy has 

slowed global cooperation, prompting Canberra to delay the release of its 2035 emissions 

reduction target amid uncertainty.33 Industry groups warn that Trump’s influence is 
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<https://www.abc.net.au/news/2024-11-07/what-a-second-donald-trump-presidency-might-mean-for-australia/104569274>. 

30  The Net-Zero Banking Alliance is a UN-convened, bank-led initiative established to accelerate the real-economy transition in line 
with the Paris Agreement. It aimed to enhance members’ capacity for transition finance and climate leadership by providing guidance 
on client engagement, emerging best practices and policy advocacy as they develop net-zero strategies: United Nations Environment 
Programme Finance Initiative, Bank-led, Un-convened Net-Zero Banking Alliance (Governance arrangements, April 2025) 3. 

31  Joseph Winters, ‘The Biggest US Banks Have All Backed Out of a Commitment to Reach Net Zero’, Wired (online, 8 March 2025) 
<https://www.wired.com/story/big-banks-abandoned-a-voluntary-climate-alliance-now-critics-are-calling-for-new-laws/>; Damien 
Gayle, ‘Six big US banks quit net zero alliance before Trump inauguration’, The Guardian (online, 8 January 2025) 
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32  Macquarie Bank, ‘Macquarie’s Climate Activities’, Macquarie (Press Release, 11 February 2025) 
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33  Jennifer Hewett, ‘How Trump’s war on green energy affects Australia’, Australian Financial Review (online, 27 January 2025) 
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emboldening conservative domestic actors and undermining international confidence in 

Australia’s transition trajectory.34 

2  Sustained Optimism in Australia 

Despite the uncertainty created by Donald Trump’s return, optimism remains strong within 

Australia’s clean energy sector. While Washington’s political reversals may hinder international 

climate cooperation, they are unlikely to derail momentum entirely.35 

For Australia, Trump’s fossil-fuel pivot may even present a competitive advantage. As US 

policy support weakens, Australia can position itself as a stable, low-risk destination for clean 

energy investment.36 Legal commentators have observed a post-election reallocation of global 

capital, with investors redirecting funds towards jurisdictions offering greater regulatory 

certainty and long-term policy coherence.37 

Some of Australia’s leaders and market analysts have characterised the post-Trump moment as 

an energy opportunity for Australia rather than a liability.38 With abundant wind and solar 

resources, a robust project pipeline, and bipartisan backing for industrial decarbonisation in 

key states, Australia is well-placed to attract reallocated global capital and strengthen its 

position in clean energy supply chains.39 It seems that ‘the energy transition is bigger than 

Trump’.40 

B  Domestic Policy 
Domestic political volatility and regulatory opacity continues to generate uncertainty for both 

local and international energy investors. A recent study finds that policy fragmentation, shifting 

regulatory frameworks, and politicised climate discourse have all contributed to delays in clean 

energy deployment.41 This instability not only increases the cost of capital for renewable 
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projects but also deters long-term investment, particularly in essential infrastructure such as 

transmission and storage.42 

Despite bipartisan support for Net Zero, a combination of divergent state and federal priorities, 

community opposition, and election cycles have produced mixed signals for developers and 

financiers.43 As a result, critical processes, such as planning approvals, land access, and grid 

connection timelines, are recognised as unnecessarily inconvenient obstacles.44 Adding to these 

challenges is growing scrutiny and scepticism towards foreign investment. Achieving 

Australia’s net-zero goals will require an estimated AUD 7 to 9 trillion of capital by 2060,45 yet 

inbound capital flows, particularly from China, have slowed markedly amid heightened 

national security concerns.46 The FIRB has been criticised for creating a ‘go-slow’ 

environment,  as seen in the collapse of a planned AUD 800 million acquisition of an Australian 

solar farm by Chinese state-owned Beijing Energy International Holding (BJEI) from British-

owned Lightsource bp, following an excessively prolonged FIRB review period.47 This policy 

uncertainty has had ripple effects across the energy sector. Others argue that fears of strategic 

risk are overstated, warning that Australia may squander its competitive advantage in clean 

energy if it continues to politicise investment flows.48 

IV  COMPARATIVE INSIGHTS 

Australia has made progress toward its net-zero goals, yet it continues to lag behind global 

climate and renewable energy leaders. The 2025 Climate Change Performance Index49 saw 

Australia drop two ranks, placing 52nd out of 63 countries, due to its low scores in Renewable 

Energy and Climate Policy, and in Energy Use.50  Challenges faced in Australia stand in stark 
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contrast to countries like the UK and Sweden, which have enacted long-term climate laws, 

binding carbon budgets, and stable policy frameworks that have unlocked sustained private 

investment.51 New Zealand has also implemented legislated carbon budgets and market-based 

mechanisms that foster long-term investor confidence, making it a relevant jurisdiction for 

comparative policy benchmarking.52 

A  UK: Creating Investment Certainty 
The UK offers a compelling model for Australia in creating a stable policy environment that 

attracts sustained private investment in renewable energy. In 2024, the UK reached a significant 

milestone with over 50 per cent of its electricity generated from renewables for the first time, 

primarily from wind and solar.53 This transformation has been driven by a combination of long-

term legal frameworks, competitive financial mechanisms, and consistent government backing 

for clean technology investments. 

Central to the UK’s success is the Contracts for Difference (CfD) scheme. The CfD scheme 

operates as a long-term revenue-stabilisation mechanism designed to encourage private 

investment in low-carbon generation. Developers participate in competitive allocation rounds 

run by the National Energy System Operator (NESO), by submitting bids for a contract. 

Successful projects then enter into a private law agreement with the Low Carbon Contracts 

Company (LCCC), which manages all payments over the contract term. Under the contract, 

generators are paid the differences between the CfD’s fixed ‘strike price’ and a ‘reference price’ 

that reflects the average wholesale electricity price.54 When wholesale prices are low, the LCCC 

pays the generator to top up revenues. When prices exceed the strike price, the generator pays 

the excess to the LCCC.55 For each allocation round, the UK government determines a budget, 

and developers submit sealed strike-price bids. These bids are then accepted sequentially from 

lowest to highest until the budget is exceeded.56 By shielding developers from wholesale 
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market volatility, the scheme ensures predictable revenue streams and significantly de-risks 

investment.  

CfD auctions have consequently played a key role in making the UK a global leader in offshore 

wind. The scheme has supported the generation of 15GW across 45 wind farms by 2023, 

accounting for more than 20 percent of the global offshore wind capacity at the time.57 This 

was particularly evident in the UK’s cumulative installed capacity58 increasing by over 1 GW 

between 2021 and 2022.59  

The UK has further reinforced investor confidence through legislated net-zero commitments 

under the Climate Change Act,60 supported by binding carbon budgets and a comprehensive 

Net Zero Strategy.61 These instruments have underpinned foreign direct investment (FDI) into 

the UK’s renewable sector, making it the second-most attractive destination for renewable FDI 

globally between 2003 and 2021.62 New initiatives, including incentives for energy storage and 

green hydrogen, are continuously being added to expand market opportunity for private 

capital.63 

Critically, the UK has maintained broad political consensus to support emissions reduction 

strategies, overcoming the influence of electoral cycles.64 This stability, coupled with strong 

engagement between government, regulators, and industry, has positioned the UK as a global 

leader in renewable deployment.65 By drawing on the UK’s example, Australia could 

strengthen its energy transition by legislating durable climate frameworks, deploying 
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investment-grade financial incentives, and involving the private sector early in regulatory 

design. 

B  Sweden: Institutional Coherence 

Sweden consistently ranks among the global leaders in climate policy and renewable energy 

integration. In 2023, their energy mix consisted of 60 per cent renewables, with 40 per cent 

hydro and 20 per cent wind. While coal only made up 0.4 per cent of the mix, it is worth 

acknowledging that nuclear contributed 29 per cent of total generation.66 The remainder of 

Sweden’s energy mix is generated from biofuels and waste, accounting for 7 per cent, and 

fossil, low-carbon, or other sources accounting for the remaining production.67 

Their progress towards net zero is anchored in a legislated Climate Act,68 which provides a 

legally binding pathway to net-zero emissions by 2045 and delivers the regulatory certainty 

required to de-risk long-term investment.69 Sweden’s approach is further supported by a 

comprehensive Climate Policy Framework, which ensures policy coherence across government 

departments, a key factor in building investor confidence.70 This institutional consistency 

fosters a stable investment environment, supported by streamlined government permitting and 

planning approval processes for renewable projects. 

Sweden also excels in attracting green capital. Agencies like Business Sweden, a jointly owned 

organisation of the Swedish government and the private business sector, actively promote 

energy investment opportunities, offering tailored support to international investors.71  The 

country’s green bond market has seen substantial growth, reflecting strong institutional interest 

in its decarbonisation agenda. Meanwhile, Stockholm has emerged as a hub for green finance 

innovation, with public-private collaboration driving large-scale capital mobilisation.72 
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For Australia, Sweden offers a persuasive model of how legal and institutional certainty, cross-

sector collaboration, and national policy alignment can attract long-term private investment. 

By adopting similarly coherent legislation and embedding independent oversight into climate 

governance, Australia could lower perceived investment risk and accelerate its energy 

transition. 

C  New Zealand: Policy Stability 
New Zealand presents a geographically and structurally relevant comparator for Australia, 

particularly in electricity market design and renewable energy ambition. By 2023, 44 per cent 

of their total energy supply was sourced from renewables, with a mix of hydro, wind, solar, 

biofuels and waste.73  

The country’s energy investment climate is bolstered by a transparent regulatory framework 

and proactive national support for FDI. With the establishment of Invest New Zealand to focus 

on increasing FDI for large infrastructure campaigns, particularly in renewable energy projects, 

it is clear that the New Zealand government acknowledges the critical role private and 

international capital plays in achieving infrastructure and decarbonisation objectives.74 

Although reports from Macquarie Bank suggest that foreign capital remains relatively 

underutilised, New Zealand’s policy stability, abundant natural resources, and streamlined 

permitting systems position it as a high-potential growth market.75 A key enabler of renewable 

deployment is New Zealand’s National Policy Statement for Renewable Electricity Generation, 

which streamlines regional and local planning for renewable projects. This reduces procedural 

delays and enables faster project delivery.76 

While both Australia and New Zealand contend with rising electricity demand and ageing grid 

infrastructure, New Zealand’s clear transition targets and investor-friendly posture offer useful 

lessons. Australia could benefit from adopting a similar approach in reducing approval 
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uncertainty, prioritising transition-critical infrastructure, and strengthening grid resilience 

through public-private partnerships. 

V  STRENGTHENING AUSTRALIA’S INVESTMENT ENVIRONMENT 

A  Legislating Climate Investment Certainty 
Achieving Australia’s 2050 Net Zero target requires not only ambition, but demands strong 

institutional, legislative, and financial frameworks to support its delivery. While the country 

possesses an abundance of renewable resources and passionate public backing, it continues to 

lack legislative and investment structures needed to attract long-term private capital. 

Durable policy stability that spans across the nation is necessary. As demonstrated by the UK 

and Sweden, binding climate laws and statutory carbon budgets encourage long-term 

investments that transcend political cycles. A legislated climate investment framework is 

essential in reducing policy risk, providing regulatory clarity, and aligning federal and state 

actions. 

Simultaneously, investment-grade financial instruments are almost requisite to de-risking 

capital. The UK’s CfD scheme is an example of how a government may drive energy transition 

ventures by guaranteeing revenue certainty for developers and generators. Australia’s adoption 

of a similar model through fixed-price offtake agreements, concessional finance or blended 

capital approaches, may yield similar effects to the UK and encourage greater FDI. 

Beyond domestic reform, Australia should look outwards to establish a clear, clean energy 

diplomacy and regional investment strategy. Like New Zealand, Australia can import both 

capital and clean technologies, whilst enhancing industrial competitiveness and unlocking scale 

for local investors. Most importantly, the maintenance of bipartisan support is imperative to the 

energy transition. Policy reversals and political instability are among the greatest threats to 

investor confidence. Cross-party agreements between major political parties on key milestones, 

such as the 2035 emissions target, are critical in reinforcing Australia’s credibility as a 

destination for climate-aligned capital. 

B  Strengthening Legal Architecture 
While policy ambition remains central to Australia’s energy transition, legal architecture must 

evolve to transform that ambition into enforceable obligations. Australia’s own Climate 

Change Act 2022 (Cth), though landmark in establishing emissions targets and advisory 

mechanisms, lacks the binding force found in international counterparts. As discussed earlier, 
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the UK’s Climate Change Act 2008 mandates carbon budgets and empowers an independent 

statutory body to hold the government accountable for meeting those budgets and 

implementing emissions-reduction measures consistent with the statutory pathway to net zero. 

In contrast, Australia’s legislative framework offers limited legal or institutional recourse to 

compel corrective action if national targets are missed. It contains few mechanisms requiring 

key sectors, such as energy, transport, industry and agriculture, to adopt emissions-reduction 

pathways consistent with the national target. Additionally, there is a lack of implementation 

accountability, including robust oversight to monitor progress, mandatory transparent 

reporting, and mechanisms to ensure that governments take corrective action where policies 

fall short. Embedding statutory carbon budgets, supported by legislated sectoral pathways and 

regular progress reviews, would offer long-term clarity and reduce the perception of policy risk 

that currently impedes investment. 

Legal reform must also address structural barriers to coordination. Australia’s federal system 

has produced overlapping regulatory regimes, inconsistent planning approval timelines, and 

fragmented environmental assessments. These inefficiencies can be overcome through a 

nationally legislated coordination framework, streamlining approvals for renewable energy 

infrastructure and ensuring consistent standards across states and territories. At the same time, 

renewed clarity in Australia’s foreign investment law, particularly around thresholds, timelines, 

and FIRB’s decision-making process is needed to reassure international investors that capital 

inflows into critical energy infrastructure will be assessed transparently and efficiently. Legal 

precision, harmonisation, and oversight are therefore essential to unlocking scale and 

confidence in Australia’s clean energy economy. 

To meet its net-zero targets, Australia must move beyond rhetoric and embed policy precision, 

institutional coherence, and financial certainty into its energy transition. Markets offering 

stability and scale are able to attract global capital. By legislating durable frameworks, 

introducing investment-grade mechanisms, and streamlining planning processes, Australia can 

unlock the private finance needed to future-proof its energy system. Equally vital is maintaining 

bipartisan consensus to reassure long-term investors. With the right reforms, Australia can 

transform its natural advantages into global leadership, creating a clean energy economy that 

is resilient, competitive, and aligned with its international climate commitments.  
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FIRE AND FURY: TRUMP’S TARIFFS AND THEIR TRADE 
CONSEQUENCES 
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I’d make our allies, forgetting about our enemies, the enemies you can’t talk to easily, I’d make our allies pay 

their fair share. We are a debtor nation. Something is going to happen over the next number of years with this 

country because you can’t keep on going on losing two hundred billion and yet we let Japan come and in and 

dump everything right into our markets. It’s not free trade. 

- Donald Trump, 19881 

I  INTRODUCTION 

This commentary examines the United States’ trade tariffs imposed under the current Trump 

Administration and their effects on the World Trade Organisation (WTO). WTO and its 

predecessor, the General Agreement on Tariffs and Trade (GATT 1947),2 established a rules-

based system to regulate international trade among states. The rules-based international order 

refers to a global system based on liberal democratic values, market capitalism and multilateral 

cooperation.3 The Trump Administration’s tariffs are a departure from the post-World War II 

(WWII) rules-based international order. The Administration’s first term saw two major WTO 

disputes, while the second term’s tariffs are likely to exacerbate trade tensions and harm the 

post-WWII multilateral trading system. This commentary will examine the background to 

Trump’s tariffs and revisit history to argue that protectionism has long been embedded in the 

foundations of United States (US) economic policy and is simply a return to the norm. It will 

analyse the different tariff policies implemented during the two terms of the Trump 

Administration, and the WTO disputes that arose in the first term, with an examination of the 

future of the WTO and the rest of the multilateral framework. The commentary will also discuss 

the effects of successive US Administration policies, under both Trump and Biden, on the 

WTO’s adjudicatory function, particularly the crippling of the Appellate Body by neglecting to 

 
 

 
1 Andrew Philbrick ‘Oprah Winfrey Interviews Donald Trump in 1988’ (YouTube, 31 July 2015) 

<https://www.youtube.com/watch?v=GZpMJeynBeg>.  
2  General Agreement on Tariffs and Trade, opened for signature 30 October 1947, 55 UNTS 194 (entered into force 1 January 1948). 
3  Andrew Latham, 'What Is the Rules-Based Order? How This Global System Has Shifted from “Liberal” Origins – and Where It 

Could Be Heading Next', The Conversation (online, 17 March 2025) <https://theconversation.com/what-is-the-rules-based-order-
how-this-global-system-has-shifted-from-liberal-origins-and-where-it-could-be-heading-next-250978>. 
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make appointments. This commentary will illustrate the impunity with which the Trump 

Administration implements its trade policy. 

II  BACKGROUND 

In observing today's media, one often hears that we live in an increasingly unpredictable 

world.4 Much of this uncertainty is economic, and a large contributor to that uncertainty is the 

economic policy of the US.5 Despite this uncertainty, it is clear that Trump has an ideological 

commitment to imposing tariffs, which he has spoken about since the 1980s.6  

Tariffs have been a tool for US economic policy makers since the presidency of the first US 

President, George Washington, who introduced the Tariff Act of 1789.7 The primary reason for 

this tariff was collection of revenue.8 Between 1790 and 1860, tariffs were primarily imposed 

to raise revenue, raising about 90 per cent of funds for the US Federal Government.9 From 

1861 to 1933, domestic taxes grew their share of government revenue, meaning that the role of 

tariffs moved to protecting domestic competition.10 Since 1934, it has seemed that the role of 

tariffs is to reach reciprocity.11 It can be observed that President Trump believes in all three 

historic goals for tariffs: revenue raising, industry protection, and reaching reciprocity.12  

One of the most well-known pieces of US tariff legislation is the Tariff Act of 1930,13 also 

known as the Smoot-Hawley Tariff Act. The Smoot-Hawley Tariff Act increased tariffs imposed 

on agricultural and manufactured products,14 and caused the average import tariff rate to 

increase from 40 per cent in 1929  to 59 per cent in 1932.15 Numerous countries imposed 

retaliatory tariffs against the US, including Italy, Argentina and Australia.16 The retaliatory 

 
 

 
4  Graeme Dobell, ‘Australia Surveys Volatile and Unpredictable Geoeconomics’, Australian Strategic Policy Institute (Web Page, 26 

March 2025) <https://www.aspi.org.au/strategist-posts/australia-surveys-volatile-and-unpredictable-geoeconomics/>.  
5  ‘Economic Uncertainty Hits New High’, McKinsey & Company (Web Page, 8 May 2025) <https://www.mckinsey.com/featured-

insights/sustainable-inclusive-growth/charts/economic-uncertainty-hits-new-high>.  
6  Patrice Taddonio, ‘Trump’s Tariff Strategy Can be Traced Back to the 1980s’, PBS (online, 6 May 2019) 

<https://www.pbs.org/wgbh/frontline/article/trumps-tariff-strategy-can-be-traced-back-to-the-1980s/>. 
7  Tariff Act of 1789 19 USC 1 Stat 29 (1789). 
8  Douglas Irwin, ‘Trade Policy in American Economic History’ [2020] Annual Review of Economics 23. 
9  Ibid 25. 
10  Ibid. 
11  Ibid. 
12  Ibid. 
13  Tariff Act of 1930 Pub. L No. 71-361, 46 Stat. 590 (1930).  
14  Ibid. 
15  ‘U.S. imports for consumption, duties collected, and ratio of duties to value, 1891-2016 (Table 1)’ U.S. International Trade 

Commission (Web Page, March 2017) <https://www.usitc.gov/documents/dataweb/ave_table_1891_2016.pdf>.  
16  Kris James Mitchener, Kevin Hjortshøj O’Rourke and Kirsten Wandschneider, ‘The Smoot-Hawley Trade War’ (2022) 132(647) 

Economic Journal 2500, 2506. 
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tariffs led to a fall in US exports to 28-32 per cent.17 There is a consensus among American 

economists and historians that the Smoot-Hawley tariffs worsened the Great Depression.18  

After WWII, movements began to create a rules-based international order, with the US charting 

the course.19 This movement began with the establishment of the United Nations (UN). It was 

followed by the creation of multilateral organisations to deal with specific issues, such as the 

World Health Organisation. Alongside the UN, the Bretton Woods Conference took place in 

1944, where two economic institutions were established: the World Bank and the International 

Monetary Fund.20 These institutions were designed to promote financial stability and post-war 

reconstruction, respectively.21 Another institution governing global trade, the International 

Trade Organisation (ITO) was proposed to sit alongside the other two.22 As the isolationist US 

Congress rejected the ratification of the ITO Charter, the ITO never came into existence.23 

Another significant development was the establishment of the GATT in 1947, which sought to 

enshrine an open trade and investment system.24 The GATT then became the default body for 

governing global trade.25 From 1986 to 1993, GATT members participated in multilateral trade 

negotiations known as the ‘Uruguay Round’, in which 123 countries were involved.26 One of 

the results of these negotiations was the creation of the WTO.27 After the WTO was established, 

average tariffs between WTO member states fell to 5 per cent, down from around 20 per cent 

in 1947.28 The WTO has a dispute settlement body encompassing a Panel and an Appellate 

Body.29 The WTO dispute settlement body plays a crucial role in promoting predictability in 

trade settings, as it ensures the enforceability of WTO agreements. 

 
 

 
17  Ibid 2500. 
18  Robert Whaples, ‘Where Is There Consensus Among American Economic Historians? The Results of a Survey on Forty 

Propositions’ (1995) 55(1) The Journal of Economic History 139, 15. 
19  G. John Ikenberry, ‘Is American Multilateralism in Decline?’ Perspectives on Politics 1(3) (2003) 533, 536. 
20  David Gartner, 'Uncovering Bretton Woods: Conditional Transparency, the World Bank, and the International Monetary Fund' 

(2013) 45(1) George Washington International Law Review 121, 125. 
21  Ibid. 
22  Ivan D. Trofimov, 'The Failure of the International Trade Organization (ITO): A Policy Entrepreneurship Perspective' (2012) 5(1) 

Journal of Politics and Law 56. 
23  Ibid. 
24  Ikenberry, (n 19). 
25  David Aronofsky, 'Global Trade Dispute Settlement and How to Survive the WTO Appellate Body Crisis Quite Nicely' (2024) 30(2) 

Southwestern Journal of International Law 324, 330. 
26  'The Uruguay Round' (n.d.) World Trade Organization <https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htm>. 
27  Ibid. 
28  Marina Azzimonti, Zach Edwards, Sonya Ravindranath Waddell and Acacia Wyckoff, ‘Tariffs: Estimating the Economic Impact of 

the 2025 Measures and Proposals’ Federal Reserve Bank of Richmond (Web Page, April 2025) 
<https://www.richmondfed.org/publications/research/economic_brief/2025/eb_25-
12#:~:text=After%20World%20War%20II%2C%20international%20trade%20agreements,percent%20following%20the%20Urugua
y%20Round%20in%201994.>.  

29  ‘The Process — Stages in a Typical WTO Dispute Settlement Case’ World Trade Organization (online, 30 June 2025). 

https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htm
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In 2001, China joined the WTO. This led to exponential growth in the US-China trade 

relationship and a large US trade deficit with China, contributing to a larger overall US trade 

deficit.30 Donald Trump saw these developments as a cause for concern in his 2016 Presidential 

campaign, leading him to suggest the US’s departure from the WTO.31 Trump’s anti-WTO 

stance culminated in 2019, when his Administration blocked appointments to the Appellate 

Body.32 The blocking of appointments prevented the body from reaching a quorum after some 

of its members had resigned. This means no final rulings can be made at the WTO. The Biden 

Administration continued this blocking, which remains under the second Trump 

Administration.33 The Panel is still functioning, but due to the inoperability of the Appellate 

Body, if a losing party appeals a Panel decision, the decision is void, and the Panel report cannot 

be adopted.34 

III  PRESIDENT TRUMP’S TARIFF POLICY  

A  Tariffs in the First Trump Administration 
The implementation of Donald Trump’s long-held views on tariffs began in his first term on  

23 January 2018, with the imposition of tariffs on the importation of washing machines and 

solar panels.35 This was followed on 8 March that year by introducing ad valorem tariffs on 

steel36 and aluminium imports.37 The executive order that imposed these tariffs reasoned that 

the then Secretary of Commerce had found that global excess capacity to produce aluminium 

and steel was “weakening the internal economy”.38 The executive order stated that the legal 

basis for this action was the powers provided to the President at s 232 of the Trade Expansion 

Act of 1962, which allow the President to adjust the imports of an article if they believe that the 

 
 

 
30  ‘The Contentious U.S.-China Trade Relationship’ Council on Foreign Relations (online, 14 April 2025) 

<www.cfr.org/backgrounder/contentious-us-china-trade-relationship>.  
31  Vicki Needham, ‘Trump Suggests Leaving WTO Over Import Tax Proposal’ The Hill (online, 24 July 2016) 

<https:/thehill.com/policy/finance/289005-trump-suggests-leaving-wto-over-import-tax-proposal/>.  
32  Michael D Goldhaber, 'Dispute Resolution: US Efforts Remove Quorum of WTO’s Appellate Body' (n.d.) International Bar 

Association <https://www.ibanet.org/article/768437FB-31E1-4FBF-B6CF-1AA08A70550D>. 
33  Chad Brown, ‘Trump Ended WTO Dispute Settlement. Trade Remedies are Needed to Fix it.’ Peterson Institute for International 

Economics (Working Paper, January 2022).  
34  James Bacchus, ‘Echoing Trump, Biden Embraces International Trade Lawlessness’ Cato Institute (Web Page, 12 December 2022) 

<https://www.cato.org/blog/echoing-trump-biden-embraces-international-trade-lawlessness>.  
35  Office of the United States Trade Representative, ‘President Trump Approves Relief for U.S. Washing Machine and Solar Cell 

Manufacturers’ (Press Release, 22 January 2018).  
36  Proclamation No. 9705, 83 FR 11625 (2018). 
37  Proclamation No. 9704, 83 FR 11619 (2018). 
38  Ibid; Proclamation No. 9705, 83 FR 11625 (2018). 

https://www.cato.org/blog/echoing-trump-biden-embraces-international-trade-lawlessness
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quantity of imports threatens to impair national security.39 The tariffs on aluminium and steel 

had exemptions for various countries, including Australia, Brazil and Argentina.40  

On 22 March 2018, President Trump issued a memorandum ordering the imposition of tariffs 

on imports from China.41 These tariffs were imposed due to the Administration’s concerns 

regarding Chinese theft of US intellectual property.42 Another reason attributed for the 

introduction of these tariffs was the Trump Administration’s concerns about unfair trade 

practices from China.43  

The tariffs on aluminium and steel, as well as imports from China, led to responses from the 

parties affected by the tariffs. The tariffs on steel and aluminium led to a complaint being made 

at the  WTO, with Türkiye as the first complainant, and other countries joining as third parties 

to the dispute.44 The dispute, known as United States — Certain Measures on Steel and 

Aluminium Products (US Steel and Aluminium),45 centred on the issue of whether the US-

imposed tariffs were justified under the national security exemption at GATT 1994 Art XXI(b), 

and will be discussed at Part IV A. The tariffs on China were met with retaliation, with China 

implementing retaliatory tariffs on food from the US.46 After China’s retaliatory tariffs were 

announced, the United States Trade Representative proposed imposing an additional duty of 

25 per cent on a wide range of products, including medicines, sewing machines and military 

weapons.47 The day after the US proposed the new tariffs, China requested consultation with 

the US under Article XXIII of GATT 1994. The consultations were held but failed to resolve 

the issue, so the dispute, United States  – Tariff Measures on Certain Goods from China (Tariff 

Measures (China)), was heard by a panel.48 Tariff Measures (China) centred on the issue of 

whether the tariffs were justified under the public morals exemption at GATT 1994 Art XX(a), 

and will also be discussed at Part IV B. 

 
 

 
39  Trade Expansion Act of 1962 19  USC § 7.  
40  Louise Yaxley, ‘Donald Trump’s Steel and Aluminium Tariffs Won’t Apply to Australia, White House Confirms’, ABC News 

(online, 1 May 2018) < https://www.abc.net.au/news/2018-05-01/australia-avoids-steel-tariffs/9714330>.  
41  Presidential Memorandum, 83 FR 13099 (2018). 
42  Ibid. 
43  Ana Swanson, ‘Trump’s Trade War with China is Officially Underway’ The New York Times (online, 5 July 2018) 

<https://www.nytimes.com/2018/07/05/business/china-us-trade-war-trump-tariffs.html>.  
44  United States – Certain Measures on Steel and Aluminium Products, WTO Doc WT/DS564/R (9 December 2022) (Report of the 

Panel) 13 (‘US Steel and Aluminium’). 
45  Ibid. 
46  Lily Kuo, ‘China Retaliates Against Trump Tariffs with Levy on US Food Imports’ The Guardian (online, 2 April 2018) 

<https://www.theguardian.com/world/2018/apr/02/china-retaliates-against-trump-tariffs-by-targeting-us-food-imports>.  
47  Notice by Trade Representative, 83 FR 14906 (2018).  
48  United States  – Tariff Measures on Certain Goods from China, WTO Doc WT/DS543/R/R (15 September 2020) (Report of the 

Panel) (‘Tariff Measures (China)’). 
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The tariffs in the first Trump Administration seemed to be based on promoting US national 

security and protecting US industry. These actions represent a move toward isolationism, a step 

away from the rules-based international order. 

B  Tariffs in the Second Trump Administration 
During Donald Trump’s 2024 US Presidential election campaign, the Republican National 

Convention committed to imposing a baseline tariff on foreign-made goods.49 This 

commitment was echoed by Trump himself, who stated that he believed ‘tariff’ is the ‘most 

beautiful word in the dictionary’.50 On 1 February 2025, President Trump signed three 

executive orders imposing tariffs against Canada,51 Mexico52 and China.53 These executive 

orders were made on the basis that tariffs could act as a deterrent to the flow of illicit drugs into 

the United States from these countries.54  

On 2 April 2025, President Trump announced ‘Liberation Day’ and signed an Executive Order 

declaring a national emergency arising from the increase in US goods trade deficits.55 The 

‘Liberation Day’ Executive Order imposed a baseline tariff of 10 per cent on nearly all US 

imports, with higher tariff levels for trading partners with greater trade deficits against the US,56 

including the European Union, China and Vietnam.57 These increased tariffs were called 

‘reciprocal’ tariffs, but were not calculated based on the tariffs that the countries were charging 

on US imports, taking into account other trade barriers, and were instead based on an arbitrary 

formula that considered bilateral trade imbalances.58 The formula involved dividing the US 

trade deficit with a country by the total value of imports to the US from that country to obtain 

a percentage.59 This percentage was then halved to determine the final tariff percentage.60 For 

example, the US had a $2235.6 billion trade deficit with the European Union, and this was 

 
 

 
49  ‘2024 GOP Platform: Make America Great Again!’ Donald J Trump (Web Page) 

<https://rncplatform.donaldjtrump.com/?_gl=1*1oippty*_gcl_au*MTQ5NTQ3MzI2OS4xNzUxMTgxODgw&_ga=2.203851152.108
4376370.1751181881-296252160.1751181881>.  

50  ‘Joe Rogan Experience #2219 - Donald Trump’, PowerfulJRE (The Joe Rogan Experience, 26 October 2024) 00:40:49  
<https://www.youtube.com/watch?v=hBMoPUAeLnY&t=1889s>.  

51  Executive Order, 90 FR 9113 (2025).  
52  Executive Order, 90 FR 9117 (2025). 
53  Executive Order, 90 FR 9121 (2025).  
54  Ibid. 
55  Executive Order, 90 FR 15041 (2025).  
56  Ibid. 
57  Ibid. 
58  Gareth Hutchens, ‘Wondering How Trump’s New Tariffs Were Calculated? It Will Shock You’ ABC News (online, 4 April 2025) 

<https://www.abc.net.au/news/2025-04-04/how-were-trumps-tariffs-calculated/105136808>.  
59  Ibid. 
60  Barath Harithas, Kyle Meng, Evan Brown, and Catharine Mouradian, ‘“Liberation Day” Tariffs Explained’, CSIS (web Page, 3 April 

2025) <https://www.csis.org/analysis/liberation-day-tariffs-explained>.  
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divided by the total value of European Union imports to the US, to get a percentage of 39 per 

cent, which was then halved to 20 per cent.61 China retaliated against this announcement, 

leading to a spiral resulting in a high point of US tariffs on Chinese goods rising to 145 per 

cent, and Chinese tariffs on US goods rising to 125 per cent.62 On the countries with which the 

US had a trade surplus, such as Australia, the US imposed its baseline tariffs of 10 per cent.63 

The effect of the tariffs directly imposed on Australia is likely to be minimal, although concerns 

remain for Australia regarding the potential impact of a slowdown in Australian exports to 

China, stemming from a slowing Chinese economy.64  

Though this paper is written less than a year into the second Trump Administration, the tariff 

policy has shifted its approach to be more aggressive than in the first term. Its focus has shifted 

to taking action against trade deficits as the primary objective. In attempting to decrease or 

eliminate the trade deficit, the Trump Administration elected to take a unilateral path.65 This is 

despite some commentators, such as Tamim Bayoumi and Joseph Gagnon of the Pieterson 

Institute for International Economics, arguing that the US has other options to reduce its trade 

deficit, which would be more effective but would rely upon multilateral action, such as working 

with other economies to encourage US dollar adjustment.66 This reflects the US abandonment 

of multilateralism as a policy tool, and the foreseeable result of this approach is the further 

erosion of multilateral systems. 

IV  WTO DISPUTES 

A  United States — Certain Measures on Steel and Aluminium Products (US 
Steel and Aluminium)   

Türkiye’s WTO dispute with the US, US Steel and Aluminium, arose from the 25 per cent 

duties on importing some steel products and 10 per cent on some aluminium products imposed 

 
 

 
61  Ibid. 
62  Anniek Bao, ‘China Strikes Back with 125% Tarrifs on U.S. Goods as Trade War Intensifies’ CNBC (online, 11 April 2025) 

<https://www.cnbc.com/2025/04/11/china-strikes-back-with-125percent-tariffs-on-us-goods-starting-april-12.html>.  
63  Patrick Commins and Jonathan Barrett, 'Ten Days After “Liberation Day”, Many Australians Are Still Wondering: What Just 

Happened to Global Markets', The Guardian (online, 12 April 2025) <https://www.theguardian.com/business/2025/apr/12/ten-days-
after-liberation-day-many-australians-are-still-wondering-what-just-happened-to-global-markets>. 

64  Emma Partis, 'Intensifying US-China Trade War Leaves Australia in Uncomfortable Position', Accounting Times (Web Page, 11 
April 2025) <https://www.accountingtimes.com.au/profession/intensifying-us-china-trade-war-leaves-australia-in-uncomfortable-
position>.  

65  Richard Partington and Callum Jones, 'Trump Says US Will Unilaterally Set New Tariff Rates for Scores of Countries', The 
Guardian (online, 16 May 2025) <https://www.theguardian.com/us-news/2025/may/16/trump-us-tariff-rates-trading-partners>. 

66  Tamim Bayoumi and Joseph E. Gagnon, ‘The origins of the US trade deficit and the futility of tariffs’, Pieterson Institute for 
International Economics (Blog Post, 28 July 2025) <https://www.piie.com/blogs/realtime-economics/2025/origins-us-trade-deficit-
and-futility-of-tariffs>. 
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in March 2018. These tariffs were increased to 50 and 20 per cent in August that year.67 Türkiye 

also challenged the exemptions from these tariffs applied to select countries, including 

Australia, as well as the country-specific quantitative limitations agreed to by the Republic of 

Korea, Argentina and Brazil in their dealings with the US.68 Art I:I of GATT 1994,  known as 

the most favoured nation obligation, mandates that each GATT 1994  contracting party must 

treat products from other contracting parties no differently than like products from any third 

party.69 Türkiye claimed that the selective application of duties on different GATT 1994 

members for importing steel and aluminium products was inconsistent with the US’s 

obligations under GATT 1994 Art I:1.70  

Under Art II:1 of GATT 1994, the US must maintain tariff rates in conformity with the United 

States Schedule of Concessions.71 Türkiye claimed that the additional steel and aluminium 

duties were inconsistent with Art II:1 of GATT 1994.72 Türkiye also claimed that the US failed 

to meet its obligation under Art X:3 of GATT 1994 to impartially administer the measures.73  

Under Art XI of GATT 1994, the US is prohibited from imposing quantitative restrictions on 

importing products from member nations other than duties, taxes or other charges.74 Türkiye 

claimed that the US breached its obligations under Art XI. Türkiye’s final claim was that the 

US’s actions that they said were based on the emergency safeguards under GATT 1994 Art XIX 

were inconsistent with Art XIX and the Agreement on Safeguards.75  

The US did not argue against Türkiye’s claims relating to GATT 1994 Art II:1, Art I:1, Art X:3, 

and the Panel found the US action to have been inconsistent with each of these provisions.76 

However, the Panel found that GATT 1994 Art XIX and the Agreement on Safeguards did not 

apply to this matter as the US sought to take its action under Art XXI(b), which provides an 

exemption that allows member countries to take actions they consider necessary for the 

protection of their essential security interests.77 The US claimed its actions were allowed under 

 
 

 
67  US Steel and Aluminium (no 44) [2.42]-[2.45]. 
68  Ibid [2.43]-[2.44]. 
69  General Agreement on Tariffs and Trade 1994 Art I.  
70  US Steel and Aluminium (no 44) [3.1]. 
71  General Agreement on Tariffs and Trade 1994 Art II. 
72  US Steel and Aluminium (no 44) [3.1]. 
73  Ibid. 
74  General Agreement on Tariffs and Trade 1994 Art XI. 
75  Marrakesh Agreement Establishing the World Trade Organization opened for signature 15 April 1994, 1867 UNTS 3 (entered into 

force 1 January 1995) annex 1A (‘Agreement on Safeguards’); US Steel and Aluminium (no 44) 34. 
76  US Steel and Aluminium (no 44) [8.1]. 
77  General Agreement on Tariffs and Trade 1994 Art XXI.  
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GATT 1994, pursuant to Art XXI(b).78 The US argued that Art XXI(b) was a self-judging 

standard, and that if the US determined that an action was necessary for national security, it 

was legitimate.79 The Panel found that Art XXI(b) was not a self-judging but an objective 

standard.80 The US had argued that if it were to be understood that Art XXI(b) was not a self-

judging standard, the action was taken in a ‘time of emergency in international relations’ 

pursuant to Art XXI(b)(iii).81 The Panel found that the steel and aluminium tariff increases 

against Türkiye were not imposed at a ‘time of emergency in international relations’, and on 

this basis, the US was found to be inconsistent with the abovementioned GATT 1994 Articles, 

as it was not justified under Art XXI.82  

The US  appealed the decision because WTO members retained the authority to determine for 

themselves what measures are necessary to protect their national security.83 The US cited 

sources other than GATT 1994 Art XXI for this assertion, including Art XIV bis of the General 

Agreement on Trade in Services and Art 73 of the Agreement on Trade-Related Aspects of 

Intellectual Property Rights.84 Had the appeal been heard, a precedent could have been set that 

limits the use of the national security exemption to an objective standard. The Panel would 

determine this objective standard, which would provide greater power to the WTO. Such a 

precedent would likely be decried as eroding national sovereignty by stripping countries of 

their ability to determine their national security needs.  

Despite the US’s appeal, it cannot be heard due to the US's blocking of appointments to the 

WTO Appellate Body, which means that appeals cannot occur and the WTO ruling cannot be 

adopted.85 Under the Biden Administration, the US continued the first Trump Administration’s 

policy of blocking appointments to the Appeals Body.86 This means the precedent of an 

objective standard for national security exemptions cannot be set. Former Chair of the WTO 

Appellate Body James Bacchus said that these actions by the Biden administration amount to 
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a decision that risks ‘the loss of the rule of law in international trade and all the bountiful 

benefits of a rule-based multilateral trading system’.87 That the Biden Administration appealed 

the decision while the Appellate Body could not hear disputes precisely because of the US’s 

inaction in making appointments to the body elicits a disregard for the authority of the WTO. 

The Biden Administration’s lack of regard for the WTO represents a bipartisan decline in 

support for the international rules-based order. 

B  United States — Tariff Measures on Certain Goods from China (Tariff 
Measures (China)) 

China’s WTO dispute with the US, Tariff Measures (China), arose from the various tariffs 

imposed on goods imported from China between June 2018 and May 2019. Tariffs were 

introduced and increased at different stages across various products.88 China’s challenge 

concerned two stages of imposition of tariffs by the US: list one products affected by 25 per 

cent duties on 20 June 2018, and list two products, which were affected by 10 per cent tariffs 

in September 2018, which were increased to 25 per cent in January 2019.89 China claimed that 

the US had violated Art I:1 of GATT 1994 by imposing additional tariffs that apply only to 

Chinese-produced products.90 China also claimed that the US violated GATT 1994 Art II:1(a) 

by applying additional tariffs greater than those in the United States Schedule of Concessions.91 

The US argued that China’s claims should be rejected as the parties had reached a solution. The 

US justified the measures at issue  under GATT 1994 Art XX(a), meaning that it was necessary 

to protect public morals,92 and because some list two duty increases were outside the panel's 

terms of reference, in that the tariff increase on list two products from 10 per cent to 25 per 

cent was a separate measure and not at issue in this dispute.93 

In relation to the issue of whether the US and China had already settled the matter, it was 

decided by the Panel that China’s response to arguments by the US confirmed it had not 

relinquished its rights to pursue proceedings in the dispute.94 The Panel found that China had 

a prima facie case, as the US measures were inconsistent with Art I:1, and the US did not argue 
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against the assertion.95 The additional duties imposed would also cause the US to fail to afford 

Chinese-made products, an advantage granted to all other WTO members.96 The Panel found 

that the US measures were prima facie inconsistent with Art II:1 because the additional duties 

exceeded the rates the US bound itself to in the Schedule.97 The question is then whether the 

inconsistency with GATT 1994 of the measures at issue is justified by the necessity to protect 

US public morals under Art XX(a). Therefore, for the US action to be justified under Art XX(a), 

the decision must be made for a legitimate objective of public morals, and the action must be 

deemed necessary to achieve that objective. The public morals invoked by the US for the 

purposes of Art XX(a) were the ‘standards of right and wrong’, particularly the prohibition of 

theft, extortion, cyber-hacking, economic espionage, misappropriation of trade secrets and anti-

competitive behaviour, as well as the regulation of governmental takings of property.98 The 

Panel found that the meaning of public morals could encompass the public morals invoked by 

the US under GATT 1994 Art XX(a).99 This was because the invoked morals appear to be highly 

important interests and values in the US.100 The Panel, however, found an insufficient 

relationship between the public moral ends that the US was seeking to achieve and the means 

by which they were achieved, and also an insufficient relationship between the goods that 

received additional tariffs and the public moral objective.101 In determining necessity under Art 

XX(a), the panel must also consider whether alternative measures were available. However, as 

the panel had already made a preliminary decision based on weighing up relevant factors, the 

Panel did not need to consider alternative measures.102 The US did not adequately explain how 

the measures it took were necessary to protect public morals, and therefore, it did not 

demonstrate that the measures were justified under Art XX(a).103 On this basis, the measures 

the US took were inconsistent with Art I:1, II:1(a) and II:1(b) of the GATT 1994.104  

In the concluding comments in the Tariff Measures (China) report, the Panel noted that the US 

had not initiated any dispute settlement actions at the WTO concerning measures China 
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imposed against it in the dispute.105 In not engaging with the WTO’s dispute settlement 

processes against China, the US neglected the utility of the WTO as an institution. Instead of 

using the multilateral option of following WTO processes, the US elected to use the unilateral 

option of imposing tariffs against China. The theme of the US choosing unilateralism over 

multilateralism is likely to continue in the second Trump Administration, as described earlier 

in this paper. Additionally, as with US Steel and Aluminium, the US appealed the decision, 

further reinforcing its rejection of the multilateral institution of WTO dispute resolution.106  

V  CONCLUSION 

Trump’s tariffs in his first and second terms, though a pushback against the modern power of 

multilateral institutions, are a return to the mistakes of protectionist America of the 1930s. They 

represent a rejection of the multilateral order that emerged after WWII. The US could not 

successfully pursue its arguments at the WTO in disputes based on tariffs imposed during 

Trump’s first term, either in US Steel and Aluminium that its tariffs on steel and aluminium 

were allowed for under GATT 1994 based upon the national security exemption, or in Tariff 

Measures (China) that its tariffs against China were allowed for under the public morals 

exemption. The fact that the US was ruled against in both of these disputes did little but prove 

a win for unilateral action. The US remained unpunished by appealing the decisions to the 

Appellate Body, when the body was unable to reach a quorum solely because of the US’s 

purposeful inaction in not allowing for appointments. It is difficult to see a way forward for the 

WTO and multilateralism while the US, as the world’s most powerful nation, continues on this 

path. Even with the victory of a President from the other side of politics in an election, as was 

seen with Joe Biden, it appears that US policymakers have returned to protectionism and have 

reembraced unilateralism over the rules-based international order. The Trump administration 

can impose the tariffs with impunity as the US has already crippled the Appellate Body. This 

movement in the area of trade policy reflects a shift towards what some have called ‘the age of 

impunity’.107  
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ABSTRACT 

This commentary explores the question of whether China’s imposition of anti-dumping 

measures on Australian wine imports was inconsistent with the World Trade Organisation’s 

(WTO) Anti-Dumping Agreement. It explains the economic damage inflicted upon Australia as 

a result of the enactment of China’s tariffs on Australian wine imports, whilst simultaneously 

exploring the critical role the WTO plays in settling trade disputes. This article provides 

valuable insight into China’s continuous influence on the Australian economy. 
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I  INTRODUCTION 

Contemporary academic literature, in the field of international trade law highlights the 

indispensable influence the Australia-China trade relationship has had in driving, fuelling and 

bolstering economic growth in both Australia and China. Since 1973, China has been classified 

as one of Australia’s most predominate trading partners and the largest export destination for a 

range of Australian agricultural products.1 The Australia-China bilateral trade link is 

undeniably driven by comparative advantage, which, in turn, has fostered an international 

trading relationship founded upon specialisation.2 Australia exports agricultural and mineral 

based goods to China, which provides China with low-priced raw materials for industrial 

expansion and production.3 In 2020 to 2021, Australian exports to China were worth more than 

$160 billion (AUD) annually, representing a significant contribution to Australia’s $1.3 trillion 

(AUD) economy.4 On the other hand, China is Australia’s largest importer of service exports, 

accounting for $10.3 (AUD) billion in 2020 to 2021 alone.5 

However, coinciding with the onset of the COVID-19 pandemic, in 2020 trade between 

Australia and China hit a historic low, due to China imposing tariffs on Australian agricultural 

imports.6 Stemming from the Australia-China trade relationship, widespread concern about 

Australia’s new-found economic vulnerability was felt across Australia.7  

This paper will explore the World Trade Organisation’s (WTO) dispute settlement process in 

relation to the anti-dumping measures China imposed on wine imported from Australia.8 It will 

provide a qualitative analysis of the prolific impact China’s tariffs inflicted upon the Australian 

economy, whilst simultaneously exploring the role the WTO plays in dealing with international 

trade disputes. 

 
 

 
1  ‘Australia’s Trade in Goods and Services by Top 15 Partners’, Department of Foreign Affairs and Trade (Webpage, 2020). 
2  Yu Sheng and Ligang Song, ‘Comparative Advantage and Australia-China Bilaterial Trade’ (2008) Economic Papers 27(10) 41, 41-

42 (Comparative Advantage). 
3  Ibid; ‘China Country in Brief’, Department of Foreign Affairs and Trade (Webpage, 2024) (China Country). 
4  China Country n 3. 
5  ‘Background Paper: The Australia-China Trade and Investment Relationship, Department of Foreign Affairs and Trade (Webpage). 
6  Weihuan Zhou and James Laurenceson, ‘Demystifying Australia-China Trade Tensions’ (2022) 56(1) Journal of World Trade 

(Demystifying Australia-China Trade Tensions) 51. 
7  Victor A. Ferguson, Scott Waldron and Darren J Lim, ‘Market adjustments to import sanctions: lessens from Chinese restrictions on 

Australia trade, 2020-21’ (2022) Review of International Political Economy 30(4) 1255. 
8  World Trade Organisation, China – anti-dumping and countervailing duty measures on wine from Australia (Report, 19 April 2024) 

(WTO Report – Wine) [1.1]. 
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II  IMPLEMENTATION OF CHINA’S TARIFFS ON AUSTRALIAN WINE IMPORTS 

A  Background and Justification 
On 27 November 2020, following an anti-dumping investigation into Australian wine 

importations, the Ministry of Commerce of the People’s Republic of China (MOFCOM) 

publicly declared that Australian bottled wine was being dumped into the Chinese market, 

causing material damage to the Chinese wine industry.9 MOFCOM is China’s primary foreign 

trade negotiator and foreign investment regulator that is responsible for reviewing unfair 

international trade practices, such as dumping. Succeeding MOFCOM’s public announcement, 

and in response to its anti-dumping investigation, MOFCOM enacted the most comprehensive 

and punitive trade measures it has implemented against any country in recent years on 

Australian agricultural imports into China. The trade measures ranged between 116.2% to 

218.4% and were to remain in force for five years.10  

In a public statement dated 26 March 2021, the Chinese government confirmed that the 

imposition of the cumbersome tariffs on Australian wine imports was as a result of the findings 

of the anti-dumping investigation.11 However, although not necessarily the cause, the 

introduction of the tariffs coincided with a diplomatic fallout between China and Australia, 

arising from the Australian Morrison government initiating an independent investigation into 

the COVID-19 outbreak in Wuhan.12  The timing of these two investigations strongly suggests 

that China’s anti-dumping measures were enacted as political retaliation, rather than a method 

to combat anti-dumping.13 If so, this background of the Australia-China antidumping dispute 

suggests that geopolitical factors have an impact on international trade relationship. At the same 

time, this background casts light on the importance of geopolitical strategies in shaping 

economic exchanges on a global scale. 

 
 

 
9  MOFCOM, Preliminary Ruling of Anti-Dumping Investigation on certain imported wines originating from Australia (Report, 27 

November 2020) (MOFCOM Report). 
10  Richard McGregor, ‘Chinese coercion, Australian resilience’ (2022) Lowy Institute Analysis (Chinese coercion, Australian resilience) 

5. 
11  Trish Gleeson, Donkor Addai and Liangyue Cao, ‘Australian wine in China: Impact of China’s anti-dumping Duties’, Australian 

Government Department of Agriculture, Water and the Environment ABARES (Webpage, 27 July 2021). 
12  Colin Packham, ‘Australia urges China to give access to WHO coronavirus experts ‘without delay’, Reuters (Webpage, 7 January 

2021); Chinese coercion, Australian resilience (n 10). 
13  Packham (n 12). 
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B  Economic Implications  
The implementation of China’s tariffs on Australian wine imports significantly challenged 

Australia’s identity as an agricultural trader. In 2019, China purchased more bottled wine from 

Australia than it did from France.14 Similarly, in 2020, China was the largest importer of 

Australian wine, accounting for 33% of Australia’s export revenue and 13% of Australia’s 

export volume share.15 However, instituted at a rate as high as 218.4%, the imposition of 

China’s tariffs on Australia wine imports derailed the Australian wine sector tremendously. 

Chinese wine imports from Australia plummeted from $866.4 million (USD) in 2019 to $5.79 

million (USD) in 2022, demonstrating a near $870 million (USD) loss to the Australian 

economy.16 As a result, the market share of Australian wine in China declined at a compounded 

annual growth rate of -78% between 2020 and 2022.17 

In an attempt to offset loss and stay viable, Australian wine producers were forced to diversify 

and seek alternative markets across Asia.18 From 2021 to 2022, Australian wine consumption 

increased in Thailand by 16%, Singapore by 1%, the Philippines by 18% and Vietnam by 

18%.19 However, the enactment of anti-dumping measures substantially impacted both 

Australia and China’s economies.20 As reported by the British Broadcasting Corporation, at a 

minimum, China’s tariffs tripled the cost of an Australian bottle of wine for Chinese 

consumers.21 What was once a $100 (AUD) bottle of shiraz, now cost Chinese consumers at 

least $300 (AUD).  

III  DISPUTE SETTLEMENT PROCESS 

Resolving trade disputes is one of the core responsibilities of the WTO.22 A trade ‘dispute’ 

arises when a member government believes another member government is violating an 

agreement or a commitment that it has made in the WTO.23  Australia claimed the imposition 

of China’s tariffs were inconsistent with China’s WTO obligations.24 In consonance with the 

 
 

 
14  Frances Mao, ‘How a blow to Australian wine shows tensions with China’ BBC News (4 December 2020) (BBC News Article). 
15  Demystifying Australia-China Trade Tensions (n 6). 
16  Xin Ou, Import value of Australian wine in China from 2012 to 2022 (in million U.S. dollars) (Report, March 2024).  
17  IWSR, How China’s tariffs on Australian wine changed the market landscape (5 February 2025). 
18  Ibid. 
19  Ibid. 
20  Ibid. 
21  Mao (n 14). 
22  ‘Dispute Settlement’, World Trade Organisation (Webpage). 
23  Ibid. 
24  The Dispute Settlement Understanding of the World Trade Organisation (DSU) art 1, 4; General Agreement on Tariffs and Trade, 

signed 30 October 1947 (entered into force 1994) (GATT) art XXII:1; Agreement on Implementation of Article VI of the General 
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definition of a trade ‘dispute’, the WTO’s dispute settlement process permitted Australia to 

request consultations with the Chinese Government on 22 June 2021 as a mechanism to 

challenge the validity and imposition of the tariffs on Australian wine.25 Consultations were 

held on 9 August 2021, but the dispute was not resolved.26 

At the request of Australia, the WTO Dispute Settlement Body (DSB) established a panel on 

26 October 2021 to rule upon the dispute between China and Australia.27 Brazil, Canada, 

Chinese Taipei, the European Union, India, Japan, Korea, Mexico, New Zealand, Norway, the 

Russian Federation, Singapore, Switzerland, Turkey, Ukraine, the United Kingdom, the United 

States and Vietnam were joined in the panel proceedings as third parties.28 

As part of the proceedings, on 29 April 2022 and 28 November 2022, Australia submitted two 

written submissions, requesting the panel to find that the imposition of anti-dumping measures 

by China was in contravention of  China’s binding obligations imposed upon them as a member 

of the WTO, under the General Agreement on Tariffs and Trade (GATT) and the Agreement on 

the Implementation of Article VI of General Agreement on Tariffs and Trade 1994 (Anti-

Dumping Agreement).29  

The panel issued its final report on 9 October 2023.30 This report was only made accessible to 

the Chinese and Australian governments. As such, for the purpose of this article, a predictive 

analysis will be made, in consonance with both countries' legal submissions, to ascertain if the 

panel would have been likely to conclude that China violated its WTO obligations by imposing 

tariffs on Australian wine imports without merit. 

 

 

 

 

 
 

 

Agreement on Tariffs and Trade 1994 (Anti-Dumping Agreement) art 17.2-17.3; Agreement on Subsidies and Countervailing 
Measures art 30. 

25  Request for consultations by Australia, WT/DS602/1 (Australia’s consultations request). 
26  WTO Report – Wine (n 8) [1.2]. 
27  Ibid [2.1]-[2.3]. 
28  Ibid [2.4]. 
29  Ibid [3.4]; Anti-Dumping Agreement (n 24) art 1, 2.1, 2.2, 2.2.1, 2.2.1.1, 2.2, 2.4, 3.1, 3.2, 3.4, 3.5, 4.1, 5.2, 5.3, 5.4, 5.8, 6.1, 6.1.1, 

6.1.2, 6.2, 6.4, 6.5, 6.5.1, 6.6, 6.8, Annexure II [1], [3], [5], [6], [7], 6.9, 6.10, 9.1, 9.2, 9.3, 12.1.1(iv), 12.2, 12.2.2, 18.1; GATT (n 
24) art VI:2.  

30  WTO Report – Wine (n 8) [3.9]. 
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A  Australia’s Submissions 
As part of Australia’s submissions to the WTO, Australia stated that China’s imposition of anti-

dumping duties were inconsistent with its obligations under the Anti-Dumping Agreement and 

GATT because, inter alia, China imposed:31 

(i) anti-dumping duties where all requirements for their imposition had not been 

fulfilled;32 and 

(ii) anti-dumping duties in excess of the margins of dumping that, if any, could 

have been established under Article 2 of the Anti-Dumping Agreement and 

Article VI:1 of GATT, thereby failing to impose anti-dumping duties in 

‘appropriate amounts’.33 

B  Key Legal Issue Before the Panel 
As stated in section IIA of this commentary, China’s investigating authority, MOFCOM, 

conducted an inquiry that resulted in China imposing extremely high anti-dumping measures 

on Australian wine imports.34 As part of Australia’s submissions to the WTO, Australia argued 

that no objective and unbiased investigating authority could have made the anti-dumping 

determination that MOFCOM made.35 Therefore, the central legal issue before the Panel 

concerned whether MOFCOM conducted an unbiased and objective investigation that, in light 

of the evidence, would permit China to impose anti-dumping measures on Australian wine 

imports at the rate, and for the duration, in which China did.36 For clarity, if the Panel ruled 

upon this issue in the affirmative, China would not be in breach of its obligations owed as part 

of the WTO under GATT and the Anti-Dumping Agreement. 

C  The Anti-Dumping Agreement 
‘Dumping’ refers to the exportation of a good or service at a price lower than the product's 

market value.37 To liberalise trade in goods through the reduction of tariffs and other trade 

barriers, in 1947, twenty-three member countries signed a binding international treaty known 

 
 

 
31  Before the World Trade Organisation Panel Proceedings, China – Anti Dumping and Countervailing Duty Measures on Wine from 

Australia – Australia’s Integrated Executive Summary (DS602) (Report, 14 April 2023) (Australian Summary). 
32  WTO, Australia’s First Written Submission (DS602) (29 April 2022) (Australia’s First Submission) [713], [716]-[721]. 
33  Ibid [713], [722], [729]-[737]; WTO, Australia’s First Written Submission (DS602) (28 November 2022) (Australia’s Second 

Submission) [383]-[388]. 
34  Ibid. 
35  Ibid. 
36  Australian Summary (n 31). 
37  Anti-Dumping Agreement (n 24). 
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as GATT.38 To protect the domestic products of a member country affected by the practice of 

dumping, article VI of GATT provides a trade remedy, which was elaborated in the Anti-

Dumping Agreement.39 This Agreement governs investigation, determination and application 

of anti-dumping duties by WTO members.40 

In accordance with the Anti-Dumping Agreement, as a WTO member, China can impose anti-

dumping measures on Australian wine imports if, after conducting an investigation, a 

determination was made that: 

(i) Australia was dumping wine into the China’s market through exportation; and  

(ii) the domestic wine industry in China was suffering material injury as a result 

of Australia’s dumping.41 

For the WTO to be satisfied that the imposition of anti-dumping measures on Australia wine 

was in accordance with the Anti-Dumping Agreement, not only must it be established that 

Australia was dumping wine into China, but a causal link must exist between material damage 

suffered by the Chinese wine industry which would not have been caused ‘but for’ Australia 

dumping wine into the Chinese market.42 To satisfy this requirement, the Chinese investigation 

must include sufficient evidence of the existence of a causal link and the injury suffered.43  

In accordance with the Anti-Dumping Agreement, was China allowed to impose anti-dumping 

measures on Australian wine imports?  

1  Market Share 

As part of China’s submissions to the WTO, China justified the imposition of anti-dumping 

measures as a mechanism to combat the material harm that Australian wine imports were 

causing to the Chinese domestic wine industry.44 The Chinese government relied upon the 

investigation conducted by MOFCOM to support this proposition.45 China claimed that since 

2016, the market share of Chinese domestic wine was being overshadowed exponentially by  

Australian wine products.46 As detailed in an article from the University of Diponegoro in 

 
 

 
38  GATT (n 24). 
39  Anti-Dumping Agreement (n 24). 
40  World Trade Organization, Technical Information on Anti-dumping, https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm. 
41  Ibid. 
42  Ibid. 
43  Analytical Index of the GATT, Article VI of the General Agreement on Tariffs and Trade 1994, 234.  
44  Australia’s Second Submission (n 33). 
45  MOFCOM Report (n 9). 
46  Ibid. 
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Indonesia, the market share of Chinese domestic wine fell by 3.9% from 2016 to 2018, while 

the share for Australian wine in the Chinese market increased by 6.4% from 2016 to 2018.47  

2  A Failure to Establish a Causal Link between the Dumping and the Material Harm 
Suffered 

Conversely, and in response, Australia submitted that China failed to justify the imposition of 

anti-dumping measures on Australian wine.48 Australia argued that the underdeveloped nature 

of the Chinese wine sector drove the substantial difference between the per cent of domestic 

wine being sold in the Chinese market in comparison to Australian wine sales due to the quality 

difference between the two products.49 Australia stated that the dominance of the Australian 

wine industry in the Chinese market was influenced by the China-Australia Free Trade 

Agreement (ChAFTA), not by Australia ‘dumping’ wine into China.50 As such, Australia 

argued that China breached Article 4.1 of the Anti-Dumping Agreement by failing to provide 

positive evidence highlighting the material loss suffered by the Chinese wine industry as a 

result of the prevalence of Australian wine in the Chinese market.51 Australia also stated that 

the decline in China’s domestic wine sales had no causal connection to Australian wine 

because, based upon the IWSR Drinks Market Analysis, the consumption of Chinese domestic 

wine products reflected a higher value compared to Australia, especially in 2017. During the 

MOFCOM investigation period, France, Chile, Spain and Italy collectively accounted for 89% 

of all bottled wine imports to China.52 These findings would make it impossible for the WTO 

to be satisfied that a causal link existed between the alleged dumping and the harm suffered by 

the Chinese wine industry.  

3  Predictive Findings  

Pursuant to the parties’ respective submissions, it is likely that the Panel would find China in 

contravention of the Anti-Dumping Agreement for imposing anti-dumping measures on 

Australian wine imports without having sufficient grounds to do so. Ordinarily, to establish the 

practice of ‘dumping’ within the meaning provided for in the Anti-Dumping Agreement, the 

 
 

 
47  Bianda Nathania Putri, Nanik Trihastuti, Pulung Widhi Hari Hananto, ‘Implementation of China’s Anti-Dumping Policy on 

Australian Wine: A Legal Review of the Anti-Dumping Agreement’ (2022) Faculty of Law, Diponegoro University (Indonesian 
Legal Analysis). 

48  Australian Summary (n 31). 
49  Australia’s Second Submission (n 33). 
50  China-Australia Free Trade Agreement, 20 December 2015. 
51  Australia’s Second Submission (n 33); Anti-Dumping Agreement (n 24) art 4.1. 
52  Australia’s Second Submission (n 33); Indonesian Legal Analysis (n 46). 
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party seeking to enact an anti-dumping measure, in this case China, must determine the normal 

value of Australian wine at issue in the ordinary course of trade, the export price based on the 

transaction price at which Australia sells wine to an importer in China, and subsequently make 

a fair comparison of the export price and the normal value.53 Allegedly, China failed on several 

accounts: first, a failure to determine the existence of ‘dumping’ as China improperly 

determined the normal value of Australian wine in the ordinary course of trade, when destined 

for consumption in the Chinese market, and failed to disclose its methodology for determining 

the normal value; second, failure to base its calculation of costs on the records kept by 

Australia; third, failure  to determine the export price on a reasonable basis; fourth, failure to 

disclose its methodology for calculating the export price; fifth, failure  to make a fair 

comparison between the export price and normal value by failing to adjust for factors affecting 

price comparability, and failed to indicate what information was necessary to make a fair 

comparison.54 Further, China allegedly failed to establish the margin of dumping based on a 

comparison of all comparable export transactions, and China failed to determine the individual 

margins of dumping for each known exporter or producer of wine concerned under 

investigation.55  

4  Mutually Agreed Solution 

Pursuant to article 3.6 of the Dispute Settlement Understanding,56 parties to a proceeding can, 

at any stage of the dispute settlement process, resolve the dispute in a manner that is consistent 

with WTO agreements and does not impair benefits to other members.57 In accordance with 

this provision, on 29 March 2024, Australia and China notified the DSB that they had reached 

a mutually agreed solution to resolve the dispute over China’s anti-dumping and countervailing 

duty measures on Australian wine.58 As a result, in March 2024, the Chinese government 

removed it tariffs on Australian wine, in consonance with MOFCOM announcing, ‘(It was) no 

 
 

 
53  ‘Technical Information on anti-dumping’, World Trade Organisation (webpage) 
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54  Australian Summary (n 31). 
55  Ibid. 
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57  ‘Australia and China announce mutually agreed solution in dispute over wine duties’, World Trade Organisation (Webpage, 3 April 

2024). 
58  Ibid. 
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longer necessary to impose anti-dumping duties and countervailing duties on the imports of the 

relevant wines originating in Australia’.59  

The removal of China’s tariffs on Australian wine sparked a vivid response from Australian 

Grape and Wine chief executive, Lee McLean, whereby he declared the decision from China 

was ‘very important’ for the wine industry and ‘reflected the positive outcome of diplomatic 

efforts by the Albanese government to stabilise relations with China.’60 Recent efforts by the 

Albanese government to rebuild relations with China underscores the critical importance of the 

Australian-Chinese trade relationship for both economies. On 18 June 2024, Chinese Premier  

Li Qiang made a historical visit to Penfolds wine, with the intention to reignite the $1 billion 

(AUD) Australian-China wine trade. Li Qiang issued in a media statement, stating ‘I sincerely 

hope that my current visit… will work… to build more mature, stable, and fruitful 

comprehensive strategic partnership between our two countries…’.61 In consonance with the 

trip, China announced a visa-free policy for Australians, which allows them to stay in China 

for up to 15 days visa free.62 These facts support the proposition that diplomatic relations 

between China and Australia have been restored to the pre-tariff state, supported by Prime 

Minister Albanese stating China and Australia’s relations have been ‘renewed and 

revitalised’.63 

5  The Role of the WTO in Resolving International Trade Disputes 

Based upon the foregoing, it is evident that the WTO plays a paramount role in resolving 

international trade disputes by providing a structured process for the enforcement of the WTO 

agreements between members.64 By providing a platform and formal procedure for resolving 

trade disputes, the primary role and the importance of the WTO in resolving international 

disagreements lies in the organisation’s ability to maintain a stable, predictable  and fair 

international trading system, that is based upon rules and procedures rather than power 

dynamics. This predictability encourages countries to engage in trade, knowing there is a 

mechanism to address any differences that may arise. As such, the WTO’s dispute settlement 

 
 

 
59  Stephen Dziedzic, ‘China’s government officially abolishes heavy tariffs on Australian wine’, British Broadcasting Corporation 
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62  Ibid. 
63  Ibid. 
64  Soo Yeon Kim, ‘The Effectiveness of the World Trade Organization’s Dispute Settlement System’ (Article, 2017). 
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process is an essential enforcement mechanism for the smooth functioning of international 

trade and the overall global economy. In the context of the anti-dumping dispute between China 

and Australia, the WTO dispute settlement process operated effectively to provide the two 

divided nations an opportunity to discuss the matter in a mediated environment.  

V  CONCLUSION 

In summary, the imposition of China’s tariffs on Australian wine imports significantly hindered 

the Australian wine industry and overall economy. However, through the WTO’s dispute 

settlement process and diplomacy, Australia and China managed to restore their bilateral trade 

relationship. This restoration is fundamental for fostering the continued growth and expansion 

of both countries.  
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ABSTRACT 

This case note will analyse the United Kingdom Supreme Court’s appellate decision in Lifestyle 

Equities CV and another v Amazon UK Services Ltd and others (‘Lifestyle Equities’).1 After a 

brief introduction in Part I, Part II provides an overview of the facts of the case. Part III 

explores the background issues of the case. Part IV discusses the initial decisions of the lower 

courts on the matter. Part V discusses the Supreme Court’s decision. Part VI concludes with a 

discussion of the implications of the Lifestyle Equities for trade mark protection in the online 

marketplace.  
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I  INTRODUCTION 

In recent years, the global economy has seen the proliferation of the electronic marketplace 

where brands reach consumers across the world through leveraging the internet.2 The 

expansion of markets beyond domestic borders offers brands immense opportunity for growth 

but can bring significant legal complexities and risks.3 The case of Lifestyle Equities provides 

insight into the specific parameters a brand must consider when marketing goods protected by 

trade mark in another territory.4 The appeal concerns the application of the trade mark law of 

the United Kingdom (UK) and the European Union (EU) to the cross-border marketing and 

sale of goods on the internet.5 The question before the Supreme Court of the UK was whether 

the respondent had infringed the appellant’s UK/EU trade marks by allowing goods branded 

with those marks to be listed on their US website in a way which made them accessible to 

consumers in the UK/EU.6 

II  FACTS 

Dutch companies Lifestyle Equities CV and Lifestyle Licensing BV owned the trade mark 

rights and exclusive license to the worldwide luxury fashion brand, ‘The Beverly Hills Polo 

Club’ in the EU and the UK.7 Lifestyle Equities CV and Lifestyle Licensing BV (Lifestyle) 

together made up the appellants.8 There currently exist corresponding trade marks for the 

Beverly Hills Polo Club brand in the United States (US) which are owned by a commercially 

unrelated entity that produces goods identical to those that Lifestyle produces (US Branded 

Goods’).9 The online retail platform Amazon.com Inc. is one of the suppliers of Beverly Hills 

Polo Club-branded goods in the US.10 Relevantly, Lifestyle had never consented to the 

marketing or sale of the US Branded Goods in the UK or EU.11 Lifestyle asserted in their claim 

against Amazon Services UK Ltd (Amazon) and its subsidiaries, that Amazon had infringed 

Lifestyle’s exclusive trademark rights through the unauthorised marketing and selling of the 

 
 

 
2  Lei Xia, S. Baghaie and S. Mohammad Sajadi, ‘The digital economy: Challenges and opportunities in the new era of technology and 

electronic communications’ (2024) 15(2) Ain Shams Engineering Journal 102411, 2.  
3  Ibid. 
4  Lifestyle Equities (n 1). 
5  Ibid [7].  
6  Ibid [5]. 
7  Ibid [5]. 
8  Ibid. 
9  Ibid. 
10  Ibid. 
11  Ibid. 
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US Branded Goods to customers in the UK and EU through their US website.12 More 

specifically, Lifestyle claimed that Amazon had advertised and offered for sale the US Branded 

Goods on the US Amazon website in a way that targeted consumers in the UK and EU which 

infringed upon Lifestyle’s trade mark rights.13 Moreover, Lifestyle claimed that, 

notwithstanding any finding on whether the advertising of the US Branded Goods was 

considered to have been targeted at consumers in the UK and EU, Amazon still infringed 

Lifestyle's trade mark rights by selling and delivering the US Branded Goods through its US 

website to consumers in the UK and EU.14 

III  BACKGROUND ON THE MAJOR ISSUE/S 

Lord Briggs and Lord Kitchin with whom Lord Hodge, Lord Hamblen and Lord Burrows 

agreed, relied on art 9 of the European Union Trade Mark Regulation and sections 10 (1), 

10(4)(b) and (d) of the Trade Marks Act 1994 (EU), which are materially the same as one 

another.15 The elements in issue were whether there has been ‘use’ of a sign that was the same 

or similar to the Lifestyle trade marks by Amazon within the UK/EU and consequently, 

whether there had been use in the course of trade.16 

A  Targeting Consumers 
The concept of ‘targeting consumers’ was judicially considered in the context of consumer 

contracts in the joined cases Pammer v Reederei Karl Schlüter GmbH & Co KG and Hotel 

Alpenhof GesmbH v Heller,17 which gave a non-exhaustive list of factors relevant for 

determining whether a trader’s website can be considered to have been targeting consumers in 

a particular jurisdiction, including:  

the international nature of the activity, mention of itineraries from other member states 

for going to the place where the trader is established, use of a language or a currency 

other than the language or currency generally used in the member state in which the 

trader is established with the possibility of making and confirming the reservation in 

that other language, mention of telephone numbers with an international code, outlay 

 
 

 
12  Ibid [11]. 
13  Ibid [6]. 
14  Ibid [32]. 
15  Council Regulation (EC) No 207/2009 on the Community Trade Mark [2009] OJ L78/1, art 9; Trade Marks Act 1994 (UK) ss 10(1), 

10(4)(b), (d). 
16  Ibid [1]. 
17  [2010] ECR I-12527; EU:C:2010:740. 
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of expenditure on an internet referencing service in order to facilitate access to the 

trader’s site or that of its intermediary by consumers domiciled in other member states, 

use of a top level domain name other than that of the member state in which the trader 

is established, and mention of an international clientele composed of customers 

domiciled in various member states. It is for the national courts to ascertain whether 

such evidence exists.18  

Notably, the Supreme Court explained that mere accessibility of a website to international 

consumers would not be sufficient to establish that a website’s activity was targeting consumers 

in a particular jurisdiction.19 This was reinforced in L’Oréal SA v eBay International AG which 

was the case that extended the concept of ‘targeting consumers’ to trade marks.20 Further, 

L’Oreal SA suggested that a multifactorial approach shall be used to assess whether there might 

be any factors that suggest that an offer for sale that has been displayed on an online 

marketplace accessible from the territory covered by the trade mark was targeted at consumers 

in the trade mark’s territory.21  

Merck KGaA v Merck Sharp & Dohme Corpn has reviewed the existing volume of case law 

with respect to the principles of targeting consumers and asserted that the issue must 

additionally be considered, amongst existing relevant factors, with reference to the objective 

consumer in a particular territory and whether they would consider that the advertisement is 

targeted toward them.22 Evidence would suggest whether a trader subjectively intended to 

target consumers in a particular territory and whether the marketing has the targeting effect.23 

B  The Blomqvist Issue 

The case of Blomqvist v Rolex SA involved a consumer who purchased a watch marketed as a 

Rolex from an online store in China which was impounded by Danish customs and 

subsequently demanded to be destroyed by Rolex.24 The relevant question for the Court of 

Justice of the European Union in Blomqvist was whether the seller, who was based outside of 

the EU, had infringed EU trade mark law.25 The Court stated the rule that trade mark rights in 

 
 

 
18  Lifestyle Equities (n 1) [93]. 
19  Lifestyle Equities (n 1) [94]. 
20  (Case C-324/09) [EU:C2011:474] [2011]. 
21  Ibid [65]. 
22  [2018] ETMR 10. 
23  Ibid [169]. 
24  (Case C-98/13) [EU:C: 2014:55] [2014] Bus LR 356 (‘Blomqvist’). 
25  Ibid [23]. 
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a EU member state may be infringed even where the goods are not necessarily the subject of 

offers for sale or advertising targeting member state consumers prior to the sale of the goods.26 

The holder of an intellectual property (IP) right over goods being sold in a non-member country 

that does not provide the IP rights, will still enjoy the protection of the rights at the time when 

the goods enter the territory of the member state by virtue of the acquisition of the goods.27  

IV  PROCEDURAL HISTORY 

At the first instance the High Court of the Chancery Division held that there was no targeting 

as the US-branded goods were intended for the US market and UK consumers would have to 

look specifically on the US website to find and purchase them.28 

The Court of Appeal overturned this decision.29 The Court of Appeal allowed the appeal on the 

basis that the trial judge had erred in analysing the issue of ‘targeting consumers’, and a 

reconsideration of the issue would lead to the conclusion that the US Amazon website targeted 

at the consumers  in the UK/EU for the sale of the US Branded Goods .30 Further, the Court of 

Appeal accepted that under the Blomqvist doctrine, the sales of the US branded goods from the 

US Amazon website to consumers in the UK infringed Lifestyle’s UK and EU trade marks.31 

The Court of Appeal stated the Blomqvist doctrine to be applicable because it interpreted the 

doctrine to suggest that where a good with the relevant trade mark sign is sold through a foreign 

website to a consumer in the UK/EU, this sale constitutes the use of the sign in the course of 

trade in the UK and EU by the foreign trader.32 This holds true even if the sale of the goods 

occurs abroad and the advertising or offers for sale on the website are not specifically targeting 

the UK or EU.33 

 
 

 
26  Blomqvist (n 24) [35]. 
27  Ibid [8]. 
28  Lifestyle Equities CV & Anor v Amazon UK Services Limited & Ors [2021] EWHC 118 (Ch) [162], [209]. 
29  Lifestyle Equities CV & Anor v Amazon UK Services Ltd & Ors [2022] EWCA Civ 552 [101] (‘Lifestyle Equities CoA’). 
30  Ibid [88]. 
31  Lifestyle Equities CoA (n 28) [87]. 
32  Ibid. 
33  Ibid. 
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V  THE SUPREME COURT DECISION 

A  The Reasoning of the Court 
The Supreme Court ultimately concluded that Amazon’s website had targeted UK consumers 

with its US branded goods.34 First, the Court considered the two aspects of trade mark 

infringement which were a contentious issue in this case.35 These two aspects require the 

claimant to show that there has been a ‘use’ of the sign of the trade mark within the territory 

where it is protected, and that this use was in the course of trade.36 The Court noted that 

Lifestyle sought to rely both on the fact that Amazon targeted consumers in the UK/EU, and 

advertised for sale to consumers in the UK/EU under the Blomqvist doctrine.37  

The Court’s decision required an analysis of the whole consumer process that a visitor with a 

UK Internet Protocol address would see upon entering Amazon’s US website, from the 

beginning of when a visitor would enter the website to the checking out of the ‘shopping cart’.38 

First, the Court observed that a UK visitor would see the words ‘Deliver to United Kingdom’ 

on the website’s first page and hovering the cursor over that message would reveal a pop-up 

stating ‘We ship internationally’.39 Moreover, the website later displayed messages such as: 

‘We’re showing you items that ship to United Kingdom’.40 The site additionally offered the 

visitor to ‘see items that ship to a different country, change your delivery address’.41 Lastly, 

the site would show a pop up that offered ‘additional language and currency settings’.42 

Additionally, there were two boxes on the initial page offering the visitor to ‘Don’t Change’ 

and in yellow, ‘Change Address’.43 Moreover, the first page was observed to have a box stating 

‘You are on Amazon.com. You can also shop on Amazon UK for millions of products with 

fast local delivery. Click here to go to Amazon.co.uk’.44 Relevantly, the Court noted that the 

first page had a slideshow where one of the slides contained an aeroplane and a map of the 

page with text over the image stating ‘Welcome to Amazon.com. We ship over 45 million 

products around the world’ and another slide offered the visitor to ‘Click here to shop in your 

 
 

 
34  Lifestyle Equities (n 1) [80]. 
35  Ibid [58]. 
36  Ibid [58]. 
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38  Ibid [60]. 
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41  Ibid. 
42  Ibid. 
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local currency’, which was accompanied with images of currencies including euros and 

sterlings.45 The Court noted that upon the search of particular items, a visitor would be met 

with a ‘Deliver to United Kingdom’ pop-up box in the corner of their page, including under 

each product which noted whether it was available for delivery to the UK.46 This was indicated 

by the presence or absence of the message ‘Ships to United Kingdom’.47 Once a visitor went 

to checkout their ‘shopping cart’, the page continued to display the ‘Deliver to United 

Kingdom’ message. When the visitor progressed to the ‘Review Your Order’ page, the Amazon 

software automatically filled the customer’s shipping address and price, depending what 

currency was elected by the visitor.48 The visitor would place their order by pressing on the 

‘Place your order’ button which generates a pop up that states ‘By placing your order, you 

agree to Amazon’s privacy notice and conditions of use’.49 

The Court further noted that the contract for sale and delivery of the goods stated that ‘the sale 

takes place and risk passes upon delivery by Amazon to the carrier in the USA who delivers 

the product to the buyer’s elected UK address as the delivery agent of the buyer’.50 The Court 

did not entirely dismiss the subsequent delivery of the goods to the UK as an irrelevant factor, 

but did not treat it with much weight as evidence was favoured towards the notion that the sale 

of goods targeted consumers in the UK.51 

Additionally, the Court discussed the alternative factors which would lend to the conclusion 

that the offers for sale of the US branded goods were not targeted at consumers in the UK.52 

These  factors included the likelihood that the purchase of goods on the US website would 

attract high delivery prices and longer wait times than the UK website, there being few sales 

of the US branded goods by UK visitors.  The apparent motive of Lifestyle in bringing the 

claim is to ensure that the US branded goods would not be visible to UK consumers through 

the US website at the lower price they were available in the US market, which would diminish 

the value of their trade marks.53 Though the lower courts had considered Lifestyle’s intent a 

relevant factor, this was wholly rejected by the Supreme Court, who stated that the proprietor 
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of a trade mark is entitled to complain of any use that amounts to an infringement of their mark, 

regardless of the purpose the proprietor had in making their claim.54 

Upon balancing the relevant factors of a UK visitor’s experience on the site, the Supreme Court 

concluded that the US website targeted UK consumers with US branded goods.55 The Court 

came to its decision based on the factors favouring the conclusion that there was targeting, 

which greatly outweighed the factors favouring the alternative.56 The repeated appearance of 

the ‘Deliver to United Kingdom’ message on all pages in the visitor experience, the search 

pages specifying which goods were and were not available to be shipped to the UK, and the 

‘Review your order’ page offering to sell the US goods to a UK site visitor, alongside the 

expected UK delivery time and the option to pay in the UK through the pound sterling, were 

persuasive to the conclusion that in the eyes of the average consumer, Amazon was targeting 

UK consumers with its advertisement.57 Having found that there had been targeting, the Court 

considered that it was unnecessary to consider Lifestyle's Blomqvist argument.58 

VI  CONCLUSION 

The Supreme Court’s decision provides clarity regarding what amounts to ‘targeting’ within 

the context of cross-territory online marketing and when this is likely to amount to trade mark 

infringement in the UK/EU. The impact of the Lifestyle Equities decision is that it clarifies the 

risk of trade mark infringement for online retailers who market or offer goods, trademarked in 

one territory, to consumers located in that territory via a website based elsewhere. Further, 

parties who have websites that are even slightly directed to consumers in other countries will 

also need to consider and review how their platforms function and offer goods for sale, to 

ensure they are not inadvertently targeting the UK and EU consumers and leaving themselves 

open to a potential trade mark infringement claim. The decision will assist brand owners and 

others to assert their trade mark rights against online encroachment of their operational 

territories. Lastly, although the decision provides clarity on what amounts to targeting, the lack 

of decision or obiter dicta offered by the Supreme Court on the Blomqvist doctrine provides no 
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jurisprudence as to whether non-targeted sales would have amounted to trade mark 

infringement. 

 

 

 

 

 
 


