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THE FREE SPEECH IMPLICATIONS OF
US ANTI-BOYCOTT REGULATIONS

MATTHEW E SILVERMAN"

Abstract

Anti-boycott — Arab League — Briggs — Central Hudson —
Commercial Speech — Discrimination — Export Administration Act
(EAA) — First Amendment — Free Speech — International Trade —
Israel — Jewish — Political Speech — United States

This article provides an analysis of s 2407(a)(1)(D) of the Export
Administration Act and its implications on Americans’ free speech
rights. Section 2407(a)(1)(D) is a significant US anti-boycott
regulation that prohibits American persons and companies from
complying with unsanctioned foreign boycotts. This article analyses
s 2407(a)(1)(D) within the context of the development and application
of US anti-boycott legislation which grew out of a response to the
Arab League Boycott of Israel. As well, this article examines the
relevant First Amendment jurisprudence involving both commercial
and political speech and argues that s 2407(a)(1)(D) should be
subject to a strict-scrutiny analysis in order to account for the social
and political interests often inherent within economic-boycott activity.
This article concludes that the government interest in enforcing
s 2407(a)(1)(D) is outweighed by the significant restrictions imposed
on Americans’ free speech rights, and thus, there is no justification
for this regulation to be constitutionally upheld and enforced.

LLM in International Business and Economic Law, with distinction, February

2014, Georgetown University Law Center; JD, cum laude, 2007, Loyola
University Chicago School of Law; BGS, 2004, University of Michigan.
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I INTRODUCTION

Israel’s policies regarding the West Bank settlements are increasingly
controversial and have drawn protests internationally and
domestically. ' In 2011, some Israeli citizens began calling for
boycotts of products with links to the West Bank settlements.” In an
effort to alleviate the economic damage felt by West Bank businesses
as a result of these boycott campaigns, the Israeli Parliament (the
Knesset) approved a controversial anti-boycott law on 11 July 2011
which instituted civil penalties for Israeli citizens who organise or
publicly endorse boycotts against the country.® The Israeli anti-
boycott law defines a boycott as:

deliberately avoiding economic, cultural or academic ties with another

person or body solely because of their affinity with the State of Israel,

one of its institutions or an area under its control, in such a way that may
. . 4
cause economic, cultural or academic damage.

To supporters, the law provides a necessary mechanism by which to
combat damaging economic protests against Israel’s policies
regarding the settlements in the West Bank.’ To critics, the law
represents an unacceptable infringement on Israelis’ fundamental
rights to freedom of speech and expression.® Such critics include a

Lior A Brinn, ‘The Israeli Anti-Boycott Law: Balancing the Need for National
Legitimacy Against the Rights of Dissenting Individuals’ (2012) 38 Brooklyn
Journal of International Law 345,350-1.

: Ibid 351.

3 Ibid 345. The Knesset passed the law by a vote 0f 47 to 38: ibid 351.

Ibid. Under the Israeli anti-boycott law, it is a civil offense to: ‘knowingly
publish a public call for a boycott against the State of Israel, where according to
the content and circumstances of the publication there is reasonable probability
that the call will lead to a boycott, and he who published the call was aware of
this possibility”: at 351-2.

’ Ibid 345-6.

Ibid 345. The Israeli Supreme Court will have to render a decision to determine
whether the anti-boycott law is a valid exercise of the Knesset’s legislative
authority. As Israel has no formal constitution and lacks codified protection for
speech and expression, the Israeli Supreme Court will need to construe such
protection from Israeli statutes, common law, international precedent (including
American) and the teachings and values of Judaism (‘Jewish Law’) in order to
strike down the law: at 346-7.



The Free Speech Implications of US Anti-boycott Regulations 3

significant portion of the international community, including the
United States, which has criticised the undemocratic nature of the
law.’

A recent commentary opined that comparing the Israeli anti-boycott
law with US anti-boycott laws is like ‘comparing apples and
orangutans’, because unlike the Israeli law, US anti-boycott laws do
not bar US citizens from organising boycotts of anything or any
country.® What US law bars is participation in unsanctioned boycotts
imposed by other countries that conflict with US policies.’

In the same vein, a recent law review article stated the following:

the [Israeli law] and American anti-boycott legislation are easily
distinguishable. Crucially, the [Israeli law] is a ban on domestic
boycotting of domestic business (primary), while the American
regulations concern participation in foreign boycotts (secondary).
Primary boycotts merit a court’s protection far more than participation in
a secondary boycott because domestic boycotts are an avenue for
participation in one’s own government, a practice firmly established as a
fundamental right.'®

In light of this controversial Israeli law and the comparisons it has
drawn with US anti-boycott regulations, the following paper provides
an analysis of US anti-boycott laws and their implications on
Americans’ free speech rights, specifically in the context of the Arab
League Boycott of Israel. The focus of this paper is on
s 2407(a)(1)(D) of the Export Administration Act (EAA) —

7 Ibid 346.

Lara Friedman, ‘Israel’s New Boycott Law and US Law: Like Apples and

Orangutans’,  The  Huffington  Post  (online), 14 July 2011

<http://www .huffingtonpost.convlara-friedman/israel-boycott-law_b_898317.html>:
‘[This] means that a group of angry Americans can organize a boycott of
France and French products to protest France’s perceived non-support of the
US in the Iraq war ... Americans are free to organize a boycott against
Canada, a close friend of the US, to protest seal hunting or to organize a
boycott against Mexico, simply because they don’t like it. And any
American can organize a boycott of Arizona to protest its outrageous racial
profiling policy.’

’ Ibid.

Brinn, above n 1, 371.


http://www.stockg.com/FrenchBoycott/NewsStories.htm
http://www.stockg.com/FrenchBoycott/NewsStories.htm
http://www.harpseals.org/help/boycott_seafood/index.php
http://www.harpseals.org/help/boycott_seafood/index.php
http://www.harpseals.org/help/boycott_seafood/index.php
http://www.boycottmexico.com/
http://www.thepetitionsite.com/1/boycott-arizona/
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a significant component of US anti-boycott regulations that prohibits
US persons and companies from complying with unsanctioned
foreign boycotts. This author does not make the argument that US
anti-boycott laws are as comparatively restrictive of its citizens’ free
speech rights as Israel’s controversial anti-boycott law (on the
contrary, Israel’s law goes beyond the level of free speech
infringement that could ever conceivably be tolerated in the United
States). However, it is this author’s ultimate conclusion that US anti-
boycott laws, specifically s 2407(a)(1)(D) of the EAA, impose
significant restrictions on Americans’ free speech rights that are not
outweighed by the governmental interest in enforcing such laws.
Therefore, there is no justification for these regulations to be
constitutionally upheld and enforced.

II THE ARAB LEAGUE BOYCOTT OF ISRAEL

The Arab League is an organisation comprising 22 Middle Eastern
and African countries and entities.'' Since the founding of Israel in
1948, the Arab League has maintained an official boycott of Israeli
companies and Israeli-made goods, as well as a boycott of non-Israeli
companies which maintain economic relations with Israel or are
perceived to support it."?

The boycott has three tiers: primary, secondary, and tertiary.'® The
primary boycott prohibits an Arab League member and its nationals
from doing business with the Israeli government or an Israeli
citizen.'* The secondary boycott prohibits an Arab League member
and its nationals from doing business with a company that does
business with Israel."> A blacklist of firms worldwide that engage in

Martin A Weiss, ‘Arab League Boycott of Israel’ (Congressional Research
Service, United States Congress, 2013) 1. The Arab League members are:
Algeria, Bahrain, Comoros, Djibouti, Egypt, Iraq, Jordan, Kuwait, Lebanon,
Libya, Mauritania, Morocco, Oman, the Palestinian Authority, Qatar, Saudi
Arabia, Somalia, Sudan, Syria, Tunisia, the United Arab Emirates, and Yemen.

2 Ibid.

" Ibid 2.

1 Ibid.

1 Ibid.
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business with Israel is maintained by the Central Boycott Office in
Damascus and disseminated to Arab League members.'® The tertiary
boycott prohibits an Arab League member and its nationals from
doing business with a company that in turn deals with companies that
have been blacklisted by the Arab League.'’ The Arab League
recommends that member countries demand certificates of origin on
all goods acquired from suppliers to ensure that such goods meet all
aspects of the boycott.'®

Adherence to the boycott is an individual matter for each Arab
League member and enforcement varies by member.'® There are
indications that some Arab League members publicly support the
boycott while continuing to quietly trade with Israel.”* Others assert
that enforcement of the boycott by Arab League members varies
depending on the intensity of the Israeli-Palestinian conflict.”'

Some Arab League members have formally ended their part in the
boycott, or at least some aspects of it.*> Egypt in 1979, the Palestinian
Authority in 1993, and Jordan in 1994 signed peace treaties or
agreements that ended their participation in the boycott.” Mauritania,
which never applied the boycott, established diplomatic relations with
Israel in 1999.%* Algeria, Morocco, and Tunisia do not enforce the
boycott.”> In 1994, the member countries of the Gulf Cooperation
Council (GCC), including Bahrain, Kuwait, Oman, Qatar, Saudi

16 Ibid.
17 Ibid.
18 Ibid.
19 Ibid.

Ibid. According to Doron Peskin, the head of research at a consulting firm for
foreign and Israeli companies specialising in trade with Arab states: ‘the Arab
boycott is now just lip service’. One Arab official commented to the Egyptian
newspaper Al-Ahram that: ‘boycotting Israel is something that we talk about and
include in our official documents but it is not something that we actually carry
out — at least not in most Arab states’.

2 Ibid.
2 Ibid 3.
3 Ibid.
2 Ibid.

3 Ibid.
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Arabia, and the United Arab Emirates, announced that they would
only enforce the primary boycott.*®

The US government has been at the forefront of international efforts
to end the boycott, including participation in negotiations with Arab
League members.”’ In addition, US foreign-assistance legislation
since 1959 has included statutory provisions expressly opposing the
boycott.”®

IIT US ANTI-BOYCOTT LAWS
A The Development and Application of US Anti-Boycott Laws

US anti-boycott legislation is designed to prohibit and penalise
American companies’ cooperation with international boycotts that are
not sanctioned by the United States.” The first official US response
to the Arab League Boycott of Israel occurred in 1965, when
Congress adopted legislation requiring US persons and companies to
report to the US Department of Commerce any request received to
cooperate in a boycott against a country friendly to the United
States.’ For the next 10 years, the anti-boycott regulations received
no attention from Congress.”'

% Ibid. In 1996, the GCC states recognised that the total elimination of the boycott

is a necessary step for peace and economic development in the region. However,
US companies continue to receive requests to cooperate with the boycott from
GCC member countries.

27 -
Ibid 1.

2 Ibid; Section 7035 of the Consolidated Appropriations Act, FY2012 (PL 112-
74): at 4.

» Kim Strosnider and Christine Minarich, US Antiboycott Laws: Overview and

Compliance Strategies (April 2012) WorldECR, 1 <www.worldecr.com>.

Ibid; Weiss, above n 11, 1; David Cain, ‘International Business Communication
and Free Speech: Briggs & Stratton Corp v Baldridge’ (1986) 9 Boston College
International and Comparative Law Review 131, 135. The Commerce
Department defines ‘boycott request’ broadly. Boycott requests may appear in
questionnaires, purchase orders, tender invitations, contracts, letters of credit, or
a number of other sources. Strosnider and Minarich, above n 29, 2.

3t Cain, above n 30, 135.

30
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In early 1975, Congress began to re-evaluate US anti-boycott
legislation at the urging of Jewish-American special interest groups
(see section IIIB below) and with the support of the Ford
Administration.’® In 1977, Congress passed strengthened anti-boycott
regulations that not only maintained the mandatory reporting
requirements to the US Department of Commerce, but also expressly
prohibited US persons and companies from engaging in acts to
‘comply with, further or support’ unsanctioned foreign boycotts.*
These regulations are included in s 8 of the Export Administration Act
of 1979 (EAAY* and in the Ribicoff Amendment to the Tax Reform
Act of 1976 (TRA),* as administered by the US Department of
Commerce and US Department of the Treasury, respectively.’® The
anti-boycott regulations within the FAA authorise the imposition of
civil and criminal penalties against US companies that cooperate in
unsanctioned boycotts.’” The anti-boycott regulations within the TRA
deny tax benefits to US companies that cooperate in unsanctioned
boycotts.™®

US anti-boycott regulations are ‘complex and sometimes
inconsistent’. ** However, in general, a US person or company

# Ibid 135-6.

33 Ibid 136-7; Weiss, above n 11, 1, 4-5. US anti-boycott laws generally do not
target primary boycotts. Rather, they are directed against secondary and tertiary
boycotts. Strosnider and Minarich, above n 29, 1.

34 Section 8 of The Export Administration Act of 1979 (PL 96-72; 50 USC app
§2407) has expired but its provisions are continued under the authorisation
granted to the President in the National Emergencies Act (NEA) (PL 94-412; 50
USC §1601-1651) and the International Economic Emergency Powers Act
(IEEPA) (PL 95-223; 50 USC app §2407), most recently under Executive Order
13222 signed 17 August 2001 (66 FR 44025, 22 August 2001). The US
Commerce Department’s anti-boycott regulations are found in the Export
Administration Regulations (EAR), 15 CFR 760.1 et seq. Weiss, above n 11, 5
n 18; Strosnider and Minarich, above n 29, 1.

33 The Ribicoff Amendment to the Tax Reform Act of 1976 (PL 94-455) added

$ 999 to the Internal Revenue Code of 1986, as amended (26 USC §1 et seq).

Tax regulations are at 26 CFR §7.999-1. Weiss, aboven 11,6 n 19.

Strosnider and Minarich, above n 29, 1.

37 Weiss, aboven 11, 1, 5-6.

8 Weiss, aboven 11, 5-6.
39

36

Strosnider and Minarich, above n 29, 1.



8 International Trade and Business Law Review

violates the regulations if it acts to comply with, further, or support a
boycott imposed by a foreign country against a nation friendly to the
United States,"’ in any of the following manners:

agreeing to refuse or actually refusing to do business in
the boycotted country or with a blacklisted company;
agreeing to discriminate or actually discriminating
against other persons based on race, religion, sex,
national origin, or nationality;

agreeing to furnish or actually furnishing information
about business relationships in the boycotted country or
with blacklisted companies; and/or

agreeing to furnish or actually furnishing information
about the race, religion, sex, or national origin of
another person.”*’

As examples of the practical application of the regulations, recent
anti-boycott enforcement actions pursued by the US Department of

Commerce include:

Rexnord Industries LLC, a US company dealing in
engineered mechanical components, paid a civil penalty
for allegedly providing a commercial invoice containing
the following statement: ‘We certify that the goods are
neither of Israeli origin nor do they contain any Israeli
materials’.**

Smith International Inc, a supplier of drilling tools and
services, paid a civil penalty for allegedly agreeing to a
condition in a subcontract providing: ‘subcontractor
acknowledges that the laws of Abu Dhabi and the UAE

include, inter alia, laws regarding the boycott of “Israel”

40

John J Tkacik Jr, ‘American Companies, Taiwan, and US Anti-boycott Law’

(WebMemo No 1962, The Heritage Foundation, June 2008), 1
<www.heritage.org/Research/TradeandForeignAid/wm1962.cfm>.

41

42

Weiss, above n 11, 1, 5; Strosnider and Minarich, above n 29, 2-3.
Strosnider and Minarich, above n 29, 2.
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especially those related to blacklisted companies, ships

43
and persons’.

Although the US anti-boycott laws were specifically designed to
counteract the Arab League Boycott of Israel, in practice, they apply
to all foreign boycotts of US allies. ** For example, an article
published by the Heritage Foundation in 2008 noted the ‘countless
instances of US persons, both corporations and individuals,
supporting Chinese boycott demands against at least one country
“friendly” to the United States — Taiwan’.*’ In an effort to strengthen
its own embargo against Taiwan, China has recently threatened to
stop buying aircraft from American companies such as Boeing, Bell
Helicopter, and Sikorsky if these companies continue to sell weapons
and ‘advanced helicopter technologies’ to Taiwan. *° American
companies receiving boycott requests from the Chinese are obligated
to report such activity to the US Department of Commerce as well as
refrain from compliance in accordance with US anti-boycott
regulations.*’

B The Role of Special Interest Groups in Developing US Anti-
boycott Legislation

In the words of Harvard Law Professor Henry J Steiner:

the origin or fate of major legislative proposals depends upon well
organized groups that are knowledgeable, effective and committed to (or
committed to oppose) the proposal. Their decisions to fight or yield will
strongly influence the timing and content (or collapse) of legislation.**

0 Ibid.

4 Weiss, above n 11, 5. According to the Office of Antiboycott Compliance, the
laws were enacted to ‘encourage, and in specified cases, require US firms to
refuse to participate in foreign boycotts that the US does not sanction’.

+ Tkacik, above n 40, 3.

o Ibid1-2.

7 Ibid2.

4 Henry J Steiner, ‘Pressures and Principles — The Politics of the Antiboycott
Legislation’ (1978) 8 Georgia Journal of International and Comparative Law
529,530.
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In the context of US anti-boycott legislation in the 1970s, these ‘well
organized groups’ included three Jewish-American agencies — the
Anti-Defamation League of B’nai B’rith, the American Jewish
Committee, and the American Jewish Congress — which acted
cooperatively in fighting for strengthened anti-boycott legislation.*
A variety of business associations opposed the anti-boycott
legislation, arguing that strengthened legislation would prevent
American companies from pursuing business opportunities in the
Middle East and result in devastating trade and job losses.
Advocates of the legislation, including the three Jewish-American
groups, put forth a three-fold argument: allowing American
companies to cooperate with the Arab League Boycott would
(1) encourage religious discrimination; (2) encourage trade
discrimination; and (3) threaten US sovereignty.’' A brief analysis of
each of these three arguments is discussed below.

1 Religious Discrimination

Proponents of strengthened US anti-boycott legislation portrayed the
Arab League Boycott as encouraging anti-Jewish discrimination by
American companies.”> However, the accuracy of this portrayal was
questionable. ™ The secondary and tertiary boycott requests were
predominantly focused on ascertaining US companies’ business

¥ Ibid

50 Ibid 530, 541. Another group also exerted a powerful influence on the final terms
of the legislation — the Arab League and its member countries whose boycott
was under attack. While the Arab League and its member countries did not have
direct representation before Congress, their cause was in effect argued by the
business associations, just as the Jewish agencies spoke to concerns not only of
the American Jewish community but also of Israel: at 530.

U Ibid 535-40.

2 Ibid 535.

33 See, eg, the statement of Robert McNeill, Executive Vice Chairman of the

Emergency Committee for American Trade, who argued that legislation should

‘deal with foreign boycotts as they are and not as some describe them to be’. The

Arab League Boycott, he stated, involved not religious but political

discrimination, and a trivial number of boycott-related requests involved

religious discrimination. Ibid 535 n 15, citing 1977 House Hearings.
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relationships with Israel, not with Jewish people.’* While some
requests sent to American companies inquired about the religious
identity of persons related to the firm, such instances of anti-Jewish
discrimination were rare.” On occasion, the US State Department
was successful in terminating the use of such discriminatory requests
through diplomatic negotiations with the Arab country involved.*®

On the other hand, the Arab League Boycott was ‘instinct with subtle
pressures towards religious discrimination’, >’ even if such
discrimination was not always blatant in the boycott requests. Some
Arab League Boycott regulations made reference to ‘Zionist-
sympathizers’.”® As well, some Arab League members may have
placed pressure on US companies to avoid business relationships with
Jewish people and to hesitate in appointing Jewish people to

executive positions.”
2 Trade Discrimination

The principle of non-discrimination in international trade was a core
ideal in the 1970s, as it is today.” Proponents of strengthened US

54 Steiner, above n 48, 535-6.

3 Ibid 535 n 16. A survey indicated that of 50 000 transactions involving boycott
requests which firms had reported to the Department of Commerce, only
25 involved religious discrimination. Hearings on Discriminatory Arab Pressure
on US Business Before the Subcommittee on International Trade and Commerce
of the House Committee on International Relations, 94" Cong, 1% Sess 119
(1976). The rarity of internal religious discrimination was demonstrated through
the testimony of Maxwell Greenberg, chairman of the National Executive
Committee of the Anti-Defamation League of B’nai B’rith. An analysis which he
submitted indicated that religious discrimination figured in only 3 of 836 reports
filed with the Commerce Department since October 1976. Of these reports,
there were no requests for information about ownership or control of companies
by Jewish people or whether officers or directors were Jewish. See 1977 Senate
Hearings; Steiner, aboven 48,536 n 16.

36 Steiner, above n 48, 536 n 16.

37 Ibid 536.
58 Ibid 536-7.
5 Ibid 536.

60 Ibid 537-8.
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anti-boycott legislation opposed the Arab League Boycott under the
assertion that it was a discriminatory trade policy.®' While the Arab
League Boycott is discriminatory, it is ‘easy to expose the
contradictions in the invocation of that economic objective’. ®
Specifically, America’s own trade policy is rife with laws and
regulations that are discriminatory, including tariffs, quotas, export
controls, sanctions and trade embargos against foreign nations. ®*
However, there is an important distinction to be made between
discriminatory US trade policies that are developed autonomously
and in our national interest, versus foreign discriminatory trade
policies (such as the Arab League Boycott) that are ‘imposed’ on US
companies.®* This distinction plays into the third argument that was
made by the pro-legislation interest groups — the Arab League
Boycott’s imposition on US sovereignty.

3 US Sovereignty

Advocates of strengthened US anti-boycott legislation argued that the
Arab League Boycott not only promoted religious and trade
discrimination, but also threatened the sovereignty of the United
States.® Specifically, they argued that the secondary and tertiary
aspects of the boycott were a ‘territorially aggressive policy,
[seeking] to absorb third-countries into the boycotters’ economic
warfare against the target country’.®® This perceived threat to US
sovereignty was a significant factor in Congress’ decision to pass the
strengthened anti-boycott legislation.®’

ot Ibid.

62 Ibid 537.

6 Ibid.

o4 Ibid 537-8.
63 Ibid 538.

66 Ibid.

67 . R . Lo
Ibid. The legislative record contains numerous references to foreign interference

with US sovereignty. See, eg, remarks of Senator Stevenson (the boycott
‘intrudes upon American sovereignty’) and statement by the AFL-CIO Executive
Council on the Arab Boycott (the secondary boycott has ‘put at issue America’s
willingness to defend its own principles and sovereignty’), in /977 Senate
Hearings. Steiner, aboven 48,538 n24.
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IV COMMERCIAL SPEECH

The First Amendment to the US Constitution provides that ‘Congress
shall make no law ... abridging the freedom of speech’.®® However,
the right of free speech is not absolute.®” Even speech that enjoys the
most extensive First Amendment protection may be restricted on the
basis of its content if the restriction passes ‘strict scrutiny’ (ie, if the
government shows that the restriction serves ‘to promote a
compelling interest’ and is ‘the least restrictive means to further the
articulated interest’). " Furthermore, the US Supreme Court has
interpreted the First Amendment to provide limited protection for
specific categories of speech, including commercial speech.”’

There is no distinction in the text of the First Amendment between
commercial and non-commercial speech.”” However, since the mid-
1970s, the Supreme Court has maintained a commercial/non-
commercial distinction in its First Amendment jurisprudence. ”
Commercial speech has been defined by the Supreme Court as
‘speech that proposes a commercial transaction’. ’* Almost all

o8 Henry Cohen, ‘Speech and Press: Exceptions to the First Amendment’

(Congressional Research Service, United States Congress, 2009) 1.

“ Ibid.

0 Ibid.

71 Ibid. In addition to commercial speech, the Supreme Court has determined that
the First Amendment provides less than full protection to defamation (libel and
slander), speech that may be harmful to children, speech broadcast on radio and
television, and public employees’ speech.

Alex Kozinski and Stuart Banner, ‘Who’s Afraid of Commercial Speech?’
(1990) 76 Virginia Law Review 627, 631; see ibid 6314 (for a discussion of the
lack of a historical explanation for a constitutional distinction between

72

commercial and non-commercial speech).

Ibid 628; see Virginia State Board of Pharmacy v Virginia Citizens Consumer

Council Inc, 425 US 748 (1976) (‘commonsense differences’ between

commercial speech and non-commercial speech ‘suggest that a different degree

of protection is necessary’); Kozinski and Banner, above n 72, 629.

™ Board of Trustees of the State University of New York v Fox, 492 US 469, 482
(1989); Cohen, above n 68, 6 n41.
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commercial speech cases have involved the governmental regulation
of advertising.”

The Supreme Court has prescribed the Central Hudson™ test to
determine whether commercial speech is constitutionally protected.”’
To warrant protection, the Central Hudson test initially requires that:
(1) the commercial speech concerns lawful activity and is not
misleading. If it meets these initial criteria, the government may
regulate the speech only if: (2) the government interest in regulating
the speech is substantial; (3) the regulation directly advances the
government interest; and (4) the regulation is no more extensive than
necessary to serve the government interest.

The Supreme Court has applied this ‘intermediate-scrutiny’ test in all
commercial speech cases since Central Hudson.”® However, in its

s Bradley Paul Nelson, ‘Briggs & Stratton Corp v Baldrige: International Boycotts

and the Politics of Commercial Speech’ [1986] Wisconsin Law Review 367, 369;
see Cohen, above n 68, 7-12 (for a summary of recent Supreme Court cases
regarding commercial speech and advertising); see also Cain, above n 30, 150
n 169, citing Briggs & Stratton, 539 F Supp, 1318, citing Metromedia Inc v City
of San Diego, 453 US 490 (1981) (advertisements on billboards); Central
Hudson Gas & Electric Corp v Public Service Commission, 447 US 557 (1980)
(advertisements promoting consumption of electricity); Bates v State Bar of
Arizona, 433 US 350 (1977) (advertisement of legal services); Carey v
Population Services International, 431 US 678 (1977) (advertisements of
contraceptives); Linmark Associates Inc v Township of Willingboro, 431 US 85
(1977) (posting of real estate ‘For Sale’ and ‘Sold’ signs); Virginia State Board
of Pharmacy v Virginia Citizens Consumer Council, 425 US 748 (1976)
(prescription drug price advertising); Bigelow v Virginia, 421 US 809 (1975)
(advertisements of abortion services); Lowe, 725 F 2d, 904 (Brieant J,
dissenting) (‘[t]he concept of commercial speech has now been confined to naked
advertising and closely related methods of commercial solicitation”); Ad World,
672 F 2d, 1140 (noting the Supreme Court has confined commercial speech cases
to those involving advertising); but see Lowe, 725 F 2d, 900 (holding that the
Court has not limited commercial speech cases solely to advertising).

7 Central Hudson Gas & Electric Corp v Public Service Commission, 447 US 557,
566 (1980).

7 Cohen, above n 68, 7; Kozinski and Banner, above n 72, 630.

8 Cohen, above n 68, 7.



The Free Speech Implications of US Anti-boycott Regulations 15

most recent commercial speech case,”” the court noted that ‘several
Members of the Court have expressed doubts about the Central
Hudson analysis and whether it should apply in particular cases’.*
The following section provides an analysis of the Briggs cases —
a series of cases in the US Court of Appeals for the Seventh Circuit
which applied the Central Hudson test in the context of a

constitutional challenge to US anti-boycott regulations.
V  THE BRIGGS CASES
A Briggs & Stratton Corp v Baldrige (1982)

In 1982, the US District Court for the Eastern District of Wisconsin
decided the case of Briggs & Stratton Corp v Baldrige.®' The plaintiff
was an American manufacturer of components for international
combustion engines and had a distributor in Syria.** In an effort to
enforce the secondary and tertiary aspects of the Arab League
Boycott, the Syrian distributor sent the plaintiff a questionnaire

79 Thompson v Western States Medical Center, 535 US 357 (2002); Cohen, above
n68, 11 n83.
Cohen, above n 68, 7; see Lora E Barnhart Driscoll, ‘Citizens United v Central
Hudson: A Rationale for Simplifying and Clarifying the First Amendment’s
Protections for Nonpolitical Advertisements’ (2011) 19 George Mason Law
Review 1,247-50 (discussing recent Supreme Court dicta that suggests many of
the current Justices support abandoning the Central Hudson test and applying a
strict-scrutiny analysis to commercial speech regulations). Some scholars have
opined that language from the recent Supreme Court decision in Citizens United
v Federal Election Commission, 130 S Ct 876 (2010) (5-4 decision) suggests that
the traditional commercial speech analysis may be headed for a change. As
Professor Tamara R Piety recently wrote on the subject:

The majority of the court is sympathetic to the argument for more protection for

80

commercial speech and Citizens United reflects that sympathy. It suggests that with the
proper case, there is an increased likelihood the Supreme Court will either do away with
the commercial speech doctrine altogether and declare that commercial speech should be
treated as fully protected speech, or it will nominally retain the doctrine but apply strict
scrutiny review.
Tamara R Piety, ‘Citizens United and the Threat to the Regulatory State’ (2010)
109 Michigan Law Review 16.
8l 539 F Supp 1307 (ED Wis 1982), aff’d, 728 F 2d 915 (7'h Cir), cert denied, 105
S Ct 105 (1984).
82 Briggs & Stratton Corp v Baldrige, 539 F Supp 1307, 1310 (ED Wis 1982).
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inquiring about the company’s business relationship with Israel.*> The

plaintiff was prevented from responding to the questionnaire under

. . 4 .

US anti-boycott regulations® — specifically, s 2407(a)(1)(D) of the

EAA®

8 Ibid. The questions submitted to Briggs and Stratton Corp were translated as
follows:

. Has the company now or in the past main or branch factories or
combinating factories in Israel?

. Has the company now or in the past general offices in Israel for its
regional or international works?

. Has it grant now or in the past the right of utilizing its name or trade
marks or patents to persons or establishments or Israel works inside or
outside Israel?

. Does it share in or own now or in the past shares in Israel works or
establishments inside or outside Israel?

(] Does it now or did it offer in the past any technical assistance to any
Israeli work or establishment?

(] Does it represent now or did it represent in the past any Israel
establishment or work inside or outside Israel?

(] What are the companies which it shares in or with, their nationality and
the size or rate of this share?: at 1310-11.

o  Ibid 1311.

85 Section 2407(a)(1)(D) of the Export Administration Act of 1979 provides in part:

(a)(1) ... [T]he President shall issue regulations prohibiting any United
States person, with respect to his activities in the interstate or foreign
commerce of the United States, from taking or knowingly agreeing to take
any of the following actions with intent to comply with, further, or support
any boycott fostered or imposed by a foreign country against a country
which is friendly to the United States and which is not itself the object of any
form of boycott pursuant to United States law or regulation:

(D) Furnishing information about whether any person has, has had, or
proposes to have any business relationship (including a relationship by way
of sale, purchase, legal or commercial representation, shipping or other
transport, insurance, investment, or supply) with or in the boycotted country,
with any business concern organized under the laws of the boycotted
country, with any national or resident of the boycotted country, or with any
other person which is known or believed to be restricted from having any
business relationship with or in the boycotting country.

50 USCS Appx § 2407.
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The plaintiff argued that its responses to the boycott questionnaire
constituted protected commercial speech and that the applicable
section of the US anti-boycott regulations did not pass scrutiny under
the Central Hudson test.*® The District Court rejected this argument
and found the regulation to be constitutional.*’ In applying the
Central Hudson test, the District Court determined that the
government had a substantial interest in preventing foreign
governments from ‘forcing [American citizens] to participate in
actions which are repugnant to American values and traditions’, and
that the anti-boycott regulations were not more restrictive than
necessary to serve this interest.*®

B Trane Co v Baldrige (1983)

In 1983, the US District Court for the Western District of Wisconsin
decided the case of Trane Co v Baldrige.*’ The facts of this case
paralleled those of the Briggs case from 1982, except that the
plaintiffs in Trane Co argued that their questionnaire responses
should not be classified as commercial speech, and therefore should
receive full protection under the First Amendment.” The plaintiffs
argued that their responses to the questionnaires did not fit within the
definition of commercial speech that had been offered by the
Supreme Court in Central Hudson (‘expression related solely to the
economic interests of the speaker and its audience’) because ‘more
than economic interests are at stake’.’' Specifically, the plaintiffs
contended that the questionnaire responses were ‘necessary to
promote the truth concerning their business relationships and to dispel

any misapprehensions which the Arabs might have about them’.”?

86 Briggs & Stratton Corp v Baldrige, 539 F Supp 1307, 1317-19 (ED Wis 1982).

& Ibid 1320.

% Ibid 1319, citing S Rep No 104, 95" Cong, 1" Sess 21 (1978).

8 552 F Supp 1378 (WD Wis 1983), aff’d sub nom. Briggs & Stratton Corp v
Baldrige, 728 F 2d 915 (7™ Cir), cert denied, 105 S Ct 105 (1984).

%0 Trane Co v Baldrige, 552 F Supp 1378, 1385 (WD Wis 1983).

o Ibid.

o2 Ibid.
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The District Court rejected the plaintiffs’ argument, stating that their
interests were solely economic,”” and therefore the questionnaire
responses constituted commercial speech that was subject to a lower
standard of protection under the First Amendment.”* In applying the
Central Hudson test and using an analysis similar to that in the Briggs
decision from the previous year, the District Court determined that
the applicable anti-boycott regulation passed constitutional muster.”

C Briggs & Stratton Corp v Baldrige (1984)

In 1984, the US Court of Appeals for the Seventh Circuit reviewed
the Briggs and Trane Co cases in a consolidated appeal and affirmed
the lower courts’ decisions.”® In support of its determination that the
appellants’ questionnaire responses constituted commercial speech,
the Court of Appeals’ analysis included three definitions of
commercial speech gleaned from Supreme Court cases: (1) speech
‘which does no more than propose a commercial transaction’;®’

(2) speech that is ‘confined to the promotion of specific goods or

# Ibid:
It is abundantly clear that plaintiffs’ sole interest in providing responsive answers is
economic. To the extent that the plaintiffs have an interest in promoting truth or
dispelling misapprehensions, it is directly related to their ultimate interest in continuing to
do business with the Arab states.

* Ibid 1386.
% Ibid 1386-8:
The court concludes that the governmental interest here is substantial,
involving delicate foreign policy questions and the interest of the government
in forestalling attempts by foreign governments to embroil American citizens
in their battles against others by forcing them to participate in actions which
are repugnant to American values and traditions.
At 1386-7, quoting Briggs & Stratton Corp v Baldrige, 539 F Supp 1307, 1319
(ED Wis 1982), quoting S Rep No 104, 95" Cong, 1% Sess 21 (1978).
% Briggs & Stratton Corp v Baldrige, 728 F 2d 915 (7" Cir), cert denied, 469 US
826 (1984).
Ibid 917, quoting Virginia State Board of Pharmacy v Virginia Citizens
Consumer Council Inc, 425 US 748,762 (1975).

97
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services’;” and (3) speech that is ‘related solely to the economic

interests of the speaker and its audience’.”

The appellants raised three arguments to demonstrate why their
questionnaire responses did not constitute commercial speech, and
should therefore be afforded the highest degree of First Amendment
protection. ' The appellants argued that their motives behind
answering the questionnaires were: (1) to promote the truth about
their business relationships; (2) to influence political decision-
making; and (3) economic in nature, however, ‘the presence of an
economic motivation alone is not enough to show that speech is
commercial’.'”’ The Court of Appeals rejected each of the appellants’
arguments in turn and concluded that the questionnaire responses
constituted commercial speech under the definitions provided.'®

As to the appellants’ first argument, the Court of Appeals stated:

the appellants’ interest in disseminating truthful information cannot be
distinguished in this instance from their economic interests ... their
interest is in maintaining their advantageous commercial relationships,
and any interest in promoting truth is directly proportional to the
economic result it would achieve.'®®

As to the appellants’ second argument, the Court of Appeals stated:

Despite appellants’ attempts to color their communications with a
protected interest in political speech, this argument must also fail ... the
appellants do not seek to answer the questionnaire in order to influence
the Arabs’ decision to conduct or enforce a trade boycott with Israel ...
They wish through their answers only to show that the boycott’s

% Briggs & Stratton Corp v Baldrige, 728 F 2d 915, 917 (7™ Cir), quoting
Metromedia Inc v City of San Diego, 453 US 490, 505n 12 (1981).

» Briggs & Stratton Corp v Baldrige, 728 F 2d 915, 917 (7™ Cir), quoting Central
Hudson Gas & Electric v Public Service Commission, 447 US 557, 561 (1980);
see Nelson, above n 75, 374.

100 Briggs & Stratton Corp v Baldrige, 728 F 2d 915,917 (7" Cir).

' Ibid.

%2 Ibid916-18.

% Ibid 917.
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sanctions should not be applied to them, because they have not violated
its terms.'%*

As to the appellants’ third and final argument, the Court of Appeals
stated:

We have not discarded the ‘common-sense’ distinction between speech
proposing a commercial transaction, which occurs in an area traditionally
subject to government regulation, and other varieties of speech Ohralik v
Ohio State Bar Ass’n, 436 US 447, 455-56 (1978) ... The appellants’
proposed answers to boycott questionnaires would serve only to allow
appellants to continue to maintain commercial dealings with the Arab
world ... Applying the common-sense distinction articulated in Ohralik,
we hold that the appellants’ proposed communications are commercial
speech.'®

The remaining sections of this paper present the argument that the
analyses used in the Briggs decisions to justify a lesser standard of
free speech protection for the questionnaire responses was misguided.
First, on careful examination, the commercial speech definitions
provided by the Briggs courts do not apply to the factual scenarios
presented in the case. Therefore, the questionnaire responses should
have never been classified as commercial speech. Second, even if a
liberal interpretation of the commercial definitions provided by the
courts would justify the questionnaire responses being classified as
commercial speech, the government’s interest in preventing
compliance with the Arab League Boycott is not so substantial as to
condone a restriction on Briggs’ free speech rights. Finally, regardless
of classification, the political, social and economic value of the
questionnaire responses should have been given greater consideration
by the Briggs courts in making their determination. The ‘commercial
speech’ in the context of the Briggs cases is inherently more complex
in nature than commercial speech which is regulated in a strictly
advertising context; therefore, such speech is deserving of greater
protection under the First Amendment. The remaining sections of this
paper flesh out the above arguments in greater detail and conclude by
offering a practical compromise that would protect free speech rights

14 Ibid.
15 Tbid 918.
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while accounting for the government’s interest in preventing
compliance with unsanctioned foreign boycotts.

VI THE COMMERCIAL SPEECH DEFINITIONS IN BRIGGS

The District Court in Briggs noted that ‘[m]ost, if not all, of the cases
considering first amendment protection of commercial speech have
considered various aspects of advertising’.'”® Because the facts of
Briggs did not involve advertising, ‘serious questions are raised as to
whether the definitions and balancing tests employed are sufficient to
protect the wider range of first amendment values involved’.'”” As to
each of the three commercial speech definitions relied on by the
Court of Appeals in Briggs, none of them adequately describe the
type of speech involved in the case, as argued below.'*®

A Speech ‘Which Does No More than Propose a
Commercial Transaction’

Responding to the boycott questionnaire did not propose any
transaction; rather, it conveyed information regarding business
relationships between Briggs and Israel.'” Even if providing such
information could be broadly interpreted as ‘proposing a commercial
transaction’, the full definition used by the Court of Appeals would
still not be applicable to the facts in Briggs.'"® Responding to the
questionnaire did more than propose a commercial transaction: it
‘responded to an inquiry of vital political and economic interest to the
listener and conveyed information regarding Briggs’ possible
relationships with those who have acted contrary to the interests of

the listener>.!!!

106 Briggs & Stratton Corp v Baldrige, 539 F Supp 1307, 1318 (ED Wis 1982).
107 Nelson, above n 75, 369.

%8 Tbid 375.
19 Tbid 377.
O Tbid.

U Tbid.
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B Speech ‘Confined to the Promotion of Specific Goods
or Services’

The purpose of responding to the boycott questionnaire was not
confined to promoting Briggs’ products. ''> Although Briggs
ultimately had an interest in continuing to sell its products in Arab
countries that motivated its decision to answer the questionnaire,
Briggs also had an interest in promoting the truth about its business
relationships.'"® The boycott questionnaire did not even inquire about
Briggs’ products; it was only concerned with Briggs’ business
relationships with Israel.'"* Even if the Court of Appeals was correct
in its determination that Briggs’ interest in disseminating truthful
information was directly related to its interest in selling products, this
still does not fall within the limiting nature of the ‘confined to the
promotion of specific goods or services’ definition that was applied
by the Court.'"”

C Speech ‘Related Solely to the Economic Interests of the
Speaker and Its Audience’

The responses to the boycott questionnaires were not related solely to
the economic interests of both Briggs and the Syrians.''® Although
Briggs’ motives in responding to the questionnaire may have been
economic, the interests of the Syrians went beyond economics.''” The
Arab League Boycott is a political boycott where ‘boycott advocates
put economic pressure on third parties to further their goals of

"2 Ibid 378.

"3 Ibid; Briggs & Stratton Corp v Baldrige, 728 F 2d 915,917 (7™ Cir 1984). First,
the appellants argue that each question in the boycott questionnaire is implicitly
an allegation that they have engaged in conduct or maintained relationships
contrary to the Arabs’ boycott principles. They assert that they have a right to
answer the questionnaires in an effort to promote the truth about their business
relationships.

14 Nelson, above n 75, 378.

13 Ibid. ‘[B]y ignoring the limiting nature of the definition, the court applied it to

speech that does not fit within the confines of the definition’.

"6 Ibid 375.

"7 Ibid 375-6.
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fostering political change’.'"® Therefore, this definition of commercial
speech is not applicable in the Briggs case.'"’

VII THE GOVERNMENT INTEREST IN PREVENTING BOYCOTT
COMPLIANCE

Even if a liberal interpretation of the above-stated definitions would
justify the questionnaire responses being classified as commercial
speech, the government’s interest in preventing compliance with the
Arab League Boycott is not so substantial as to condone a restriction
on Briggs’ free speech rights. The District Court in Briggs determined
that the government had a substantial interest in preventing foreign
governments from ‘forcing [American citizens] to participate in
actions which are repugnant to American values and traditions’.'*
However, it is difficult to contend that the act of responding to
boycott questionnaires is ‘repugnant to American values and
traditions’ when the United States employs similar questionnaires in
its own boycotts.'*! In an article on this subject, Professor Andreas F
Lowenfeld wrote the following:

The United States has been the Olympic champion in imposing political
trade controls: through a combination of persuasion, inducement, and
threat of sanction, it has sought and largely secured the cooperation of
foreign nations in its programs. And it has utilized many of the same
devices used by the Arab League — questionnaires, certificates and
blacklists.'*

18 Ibid 376, quoting Comment, ‘Secondary Boycotts and the First Amendment’

(1984) 51 University of Chicago Law Review 811, 836; see S Rep No 104, 95"
Cong, 1% Sess 20 (1978) (the Arab boycott of Israel ‘exists for political reasons
rather than for the purpose of securing commercial advantage’).
19 Nelson, above n 75, 376.
120 Briggs & Stratton Corp v Baldrige, 539 F Supp 1307, 1319 (ED Wis 1982),
citing S Rep No 104, 95" Cong, 1% Sess 21 (1978).
121 Nelson, above n 75, 389. Even if the ‘repugnant actions’ described by the Briggs
court referred to the idea that the boycott promoted religious intolerance and/or
discrimination against Jewish people, the questionnaire at issue in Briggs made
no reference to religious or racial information. Ibid 388; see Briggs & Stratton
Corp v Baldrige, 539 F Supp 1307, 1310-11 (ED Wis 1982).
122 Andreas F Lowenfeld, ““Sauce for the Gander”: The Arab Boycott and United
States Political Trade Controls’ (1977) 12 Texas International Law Journal 25,33.
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Furthermore, even though the Briggs courts did not make a national
security argument in support of the government’s ‘substantial
interest’, if such an argument were to be made, it would likely not
stand up to scrutiny; there is no national security threat involved in
allowing American companies to respond to Arab League Boycott
questionnaires. As stated by author David Cain, regarding the need to
analyse the ‘substantial interest’ of the government in perspective:
the substantiality of the government’s interest in restricting speech
“depends on the gravity of the harm the state is seeking to avert and the
likelihood of its occurrence.” For example, prohibiting the transfer of
information concerning a destructive weapon to a terrorist group during
wartime would be a substantial government interest, while prohibiting

the transfer of freely available data having peaceful applications would
nOt.]ZB

VIII THE VALUE OF COMMERCIAL SPEECH

Commercial speech outside of the advertising context should not be
distinguished as a class of speech that is deserving of less protection
under the First Amendment. '** Despite the commercial/non-
commercial distinction that has long-existed under First Amendment
jurisprudence, judges and scholars have continued to make the
argument that commercial speech contains a ‘constitutional value’
which deserves as much protection as traditional speech. ' The

123 Cain, above n 30, 156-7, quoting Alexander, ‘Preserving High Technology

Secrets: National Security Controls on University Research & Teaching’ (1983)
15 Law and Policy in International Business 173, 205-206, citing Dennis v US,
341 US494,510(1951).

124 Nelson, above n 75, 392.

125 See Virginia State Board of Pharmacy, 425 US 748, 763 (a ‘particular
consumer’s interest in the free flow of commercial information ... may be as
keen, if not keener by far, than his interest in the day’s most urgent political
debate’); see Nelson, above n 75, 394, citing Neuborne, ‘A Rationale for
Protecting and Regulating Commercial Speech’ (1980) 46 Brooklyn Law Review
437, 448 (commercial speech should be fully protected inasmuch as it is ‘critical
to an informed opinion on the concededly political issue of whether and to what
extent the economic marketplace should be regulated’); see also Nelson, above
n 75, 394, citing Note, ‘Constitutional Protection of Commercial Speech’ (1982)
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commercial/non-commercial distinction gives the government a
powerful weapon to suppress speech.'?® The more speech that is
classified as ‘commercial’, without due consideration to the
underlying political, social and economic values inherent in such
speech, the more expression can be suppressed under the cover of
commercial regulation.'”” The following sections analyse the political
and economic value of the speech in Briggs.

A The Political Value of Briggs’ Speech

There was no strong evidence in the Briggs cases to suggest that the
motivation of the plaintiffs was anything other than economic.
However, in general, a US person or company’s response to such
questionnaires could well be the ‘manifestation of a sincere political
or religious belief’.'” In a law review article critiquing the Briggs
decision, Chief Judge Alex Kozinski of the US Court of Appeals for
the Ninth Circuit, offered the following:

Suppose the management of Briggs & Stratton supported the creation of

a Palestinian state, or were devout Moslems, and had contended that their

desire to respond to the questionnaire was motivated by these concerns as

much as by economic ones. Would responding to the questionnaire be
commercial speech?'?’

82 Columbia Law Review 720, 731, 744—6 (Of the four values advanced by free

speech — (1) political self-government, (2) self-realisation through expression,

(3) discovery of truth, and (4) individual growth through perception — three of

these are advanced by commercial speech). Judge Fuchsberg wrote the

following with regard to the commercial/non-commercial distinction:
As untroubling as neat distinctions between the dissemination of ideas and the distribution
of goods may have been in an earlier age, they are well-nigh impossible today ... That
politics and economics have become irretrievably interdependent is a conclusion that
must be drawn by even the most casual of observers ... political freedom may be so
dependent on economic freedom that the pursuit of one cannot be readily divorced from
the other.

Nelson, above n 75, 395, quoting Fuchsberg, ‘Commercial Speech: Where It’s

At’ (1980) 46 Brooklyn Law Review 389,392-3.

Kozinski and Banner, above n 72, 653.

7 Ibid 649-50.

¥ Ibid 645.

¥ Ibid.
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While the Court of Appeals in Briggs was not convinced by the
appellants’ argument that they were attempting to ‘influence the
political decisions of a sovereign government’,"*’ another person or
company served with boycott questionnaires could conceivably use
this medium as a way to express its approval of the boycott. While
this might not be the most effective or straightforward method of
political expression, that factor should be irrelevant. It is the political
motivation (or lack thereof) in responding to the boycott
questionnaires that should be determinative in classifying the speech
and/or determining the degree of protection afforded to it. A US
person or company with political motivation to comply with the Arab
League Boycott by providing questionnaire responses should be given
as much protection under the First Amendment as they would with
almost any another manifestation of political speech.

Furthermore, even if the motivation of a US person or company in
responding to a boycott questionnaire is more economic than political
in nature (as was the case in Briggs), this does not take away from the
fact that the speech is a response to a political boycott, rather than
merely the transmittal of business information.'*' Regardless of the
speaker’s motivation, there is a political context in providing
responses to Arab League Boycott questionnaires which was not
considered when the courts in Briggs classified the speech as
‘commercial’. The nature of the boycott makes acts of compliance
more complex than simply providing business information (eg, an
advertisement). '** Therefore, providing questionnaire responses
should not be classified as commercial speech when there are
‘inherently political and social aspects of the communication’'*® that
demand greater protection under the First Amendment.'**

30 Briggs & Stratton Corp v Baldrige, 728 F 2d 915,917 (7" Cir 1984).
131 Nelson, above n 75, 381.

B2 Ibid.

3 Ibid.

134 See ibid 392. [W]hen the commercial speech rationale is applied in non-
advertising situations, additional complicating factors suggest that a traditional
first amendment analysis, as opposed to a commercial speech categorical analysis,
should be applied’.
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Finally, there is a political aspect to the questionnaire responses that
was overlooked by the Briggs courts, but is important to consider in
light of the background and context under which the US anti-boycott
regulations came to be established. As detailed above (see
section I1IB), special interest groups favouring American support for
Israel provided the impetus for the strengthened anti-boycott
regulations. '*> These groups placed pressure on Congressional
Members to implement strict anti-boycott legislation, often at the risk
of being perceived as anti-Israel or even anti-Semitic to do otherwise.
Subsequently, the ability of US persons and companies to choose to
comply with aspects of the Arab League Boycott is a form of speech
that derives value from ‘its ability to counteract the special interests

behind the legislation”.'*®

B The Economic Value of Briggs’ Speech

The existence of an economic interest, such as that in Briggs, should
not preclude speech from receiving a high degree of protection under
the First Amendment. In a free-market economy, the ability to give
and receive information about commercial matters may be ‘as
important, sometimes more important, than expression of a political,
artistic, or religious nature’.'”” Aaron Director, the father of the law
and economics movement, stated:

the bulk of mankind will for the foreseeable future have to devote a
considerable fraction of their active lives to economic activity. For these
people freedom of choice as owners of resources in choosing within
available and continually changing opportunities, areas of employment,
investment, and consumption is fully as important as freedom of
discussion and participation in government. '**

133 Ibid 386, citing Franck & Johnson, ‘Writing an Anti-Boycott Law: A Study in

New Modes of Interest Group Participation’ (1979) 12 New York University
Journal of International Law and Politics 1, 1-28; Nelson, above n 75, 386 n 134.
136 Nelson, above n 75, 386.
137 Kozinski and Banner, above n 72, 652.
138 Ibid, quoting Director, ‘The Parity of the Economic Market Place’ (1964) 7

Journal of Law and Economics 1, 6.
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In his dissenting opinion from Dunn & Bradstreet v Grove,"’ Justice
Douglas echoed this statement by emphasising the societal
importance of the free flow of economic information:

Nor ... should commercial content be controlling. The language of the
First Amendment does not except speech directed at private economic
decisionmaking. Certainly such speech could not be regarded as less
important than political expression ... private sector decisionmaking is at
least as effective an institution as are our various governments in

furthering the social interest in obtaining the best general allocation of

resources. 140

Furthermore, there is arguably an economic aspect to most forms of
expression that traditionally receive the highest degree of protection
under the First Amendment.'*! In his concurring statement in Central
Hudson, Justice Stevens expressed this belief in the following
statement:

Neither a labor leader’s exhortation to strike, nor an economist’s
dissertation on the money supply, should receive any lesser protection
because the subject matter concerns only the economic interests of the
audience. Nor should the economic motivation of the speaker qualify his
constitutional protection; even Shakespeare may have been motivated by
the prospect of pecuniary reward.'**

Finally, the economic value of Briggs’ speech can be understood in
the most basic terms. Briggs’ sales to persons who export its products
to Arab League countries totalled more than $15 000 000 in the fiscal
year ending 30 June 1980 and accounted for the employment of
approximately 100 people.'*® Thus, a great deal of money and a large
number of jobs depended upon Briggs’ continued accessibility to
Arab League markets.'** Therefore, there is a tangible economic

139 440 US 898 (1971).

140 Ibid 905; Nelson, above n 75, 385.
141 Kozinski and Banner, above n 72, 653.

Central Hudson Gas & Electric Corp v Public Service Commission, 447 US 557,
579-80 (1980).

Nelson, above n 75, 383, citing Briggs & Stratton Corp v Baldrige, 539 F Supp
1307, 1311 (ED Wis 1982).

144 Nelson, above n 75, 383.

142

143
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value in Briggs’ responses to the boycott questionnaires that should
be acknowledged.

IX RECOMMENDATIONS AND CONCLUSION

Commercial speech should not necessarily receive the highest degree
of protection under the First Amendment in every case (especially in
an advertising context).'*” Rather, the values and interests associated
with the speech should be considered by courts in determining the
constitutionality of the laws that regulate such speech.'*® Because of
the complex nature of speech within the context of US anti-boycott
regulations, including s 2407(a)(1)(D) of the EAA, the regulation of
such speech should be subject to a strict-scrutiny standard.'*’ This
would require courts to give serious weight to the free speech
values/interests of US persons and companies, as well as require the
government to demonstrate a compelling interest in regulating such
speech.'”® Given the various political, social, and economic values
and interests that are inherent in boycott questionnaire responses, in
relation to the government’s interest in discouraging compliance with
foreign boycotts, s 2407(a)(1)(D) of the EAA would almost certainly
not pass constitutional muster under a strict-scrutiny analysis.

However, even assuming that under a strict-scrutiny analysis the
government does have a compelling interest in preventing US persons
and companies from complying with the Arab League Boycott, such
an analysis also requires that the regulation at issue be the ‘least
restrictive means’ by which to achieve that interest.
Section 2407(a)(1)(D) of the EAA does not meet this standard. If the
government’s compelling interest is to prevent US persons and
companies from complying with, furthering or supporting
unsanctioned foreign boycotts, it can do so in ways that would not
restrict free speech rights.'*” For example, the US could impose a

5 Tbid 394.
M6 Tbid.

7 Tbid 394-5.
M8 Tbid 395.

149 Cain, above n 30, 161.
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trade embargo or stricter export controls on Arab League members
just as it does with other countries (Cuba, North Korea, Iran, etc). 150

More realistically, however, this author suggests another option:
reform the US anti-boycott regulations to read as they did prior to
1977, ie, before US companies were expressly prohibited from
providing the Arab League with information regarding their business
relationships with Israel. Doing so would still require US persons and
companies to report boycott requests to the Department of
Commerce, thereby allowing the government to keep track of the
boycott’s progress and employ diplomatic mechanisms to resolve the
boycott. At the same time, this compromise would not entail a
restriction of free speech rights, as US persons and companies would
be able to freely respond to boycott questionnaires.

Strong supporters of Israel may not see room for compromise when it
comes to US policy in the region, even where the Bill of Rights is at
issue. However, when considering the implications of the Arab
League Boyecott, it is important to maintain perspective. Political,
religious and ideological differences in the Middle East are often
‘resolved’ through violent conflict and/or human rights abuses. While
an economic and political boycott (such as that maintained by the
Arab League since 1948) may not be endorsed or understood by
supporters of Israel, it should be condoned as a preferred alternative
to violent conflict. Americans who choose to comply with such
peaceful boycotts, regardless of the political, religious, social or
economic motive, should be allowed to do so as an expression of their
free speech. Americans would never stand for a law which restricted
their free speech rights to the extent that the current Israeli anti-
boycott law does; in the same vein, Americans should not be willing
to accept the free speech restrictions included in s 2407(a)(1)(D) of
the FAA anti-boycott regulations.

0 Ibid.
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Abstract
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Rights

The conflict between the WTO system and human rights is typically
presented as a technical problem, chiefly attributable to the parallel
development of the two regimes. To resolve conflicts between the two
fields, commentators propose a broader definition of ‘norm conflict’.
This article advances a different account of the issue. It argues that
contrary to the prevailing assumption, the conflict between the WTO
and human rights is not primarily technical in nature. The conflict
fundamentally arises from deliberate policy choices, and it is so
systemic that it cannot be adequately addressed through judicial
techniques of conflict resolution. The problem is not one of specific
WTO rules directly clashing with human rights norms; it is rather the
WTO as a system undermining human rights because its rules are
disjoined not only from human rights values but also from the
organisation’s own goals. Therefore, without fresh political
negotiations, there is only so much that can be done at the judicial
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level to ensure coherence between the two fields no matter how
liberally pertinent terms are defined.

I INTRODUCTION

The law of the World Trade Organization (WTQO) — occupies center
stage in the debate on conflict of norms in international law. It is
often argued that there is a clash between trade and non-trade values.'
Any meaningful diagnosis of the supposed conflict must begin by
identifying the values that are said to be in conflict. We all know what
non-trade values are, some so intrinsic to all of us that they figure in
our daily thoughts: basic needs, such as food and shelter; peace and
security; freedom and dignity, to name but a few. These values are
sanctioned in various human rights instruments. Now, it remains to
ask what the values of trade are. This may hit at the root of the above
hypothesis, but trade per se has no intrinsic value. As alluringly
elucidated in the preamble of the Marrakesh Agreement Establishing
the WTO, free trade is only useful for the sake of improving the
standards of living of people around the world: to ensure that they are
well nourished; live in peace and security; enjoy fundamental
freedoms; and so on.” Yet, by no means are these goals conflicting
with human rights. Rather, they embody human rights. In view of
such apparent unity of purpose, one cannot help wondering why the
WTO has so many human rights critics or any critics at all. Where
does the conflict between human rights and the WTO system emanate
from? This is a simple but momentous question this article aims to
address.

The conflict between the WTO and human rights is typically
characterised as a technical problem attributable to the parallel
development of the two regimes, as an inevitable outcome of
international law succumbing to its own growth. Accordingly,

See, eg, Joel P Trachtman, ‘Trade and ... Problems, Cost-Benefit Analysis and
Subsidiarity’ (1998) 9 European Journal of International Law 32.

Marrakesh Agreement Establishing the World Trade Organization, opened for
signature 15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995)
Preamble paras 1-3 (‘Marrakesh Agreement’).
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probing the interface between the two branches of international law,
and embracing appropriate techniques of conflict resolution is
suggested as a solution. Leading scholars in the field propose a
broader definition of ‘norm conflict’. > Indeed, the prevailing
scholarship on conflict of norms revolves mainly around how broadly
or restrictively the term ‘conflict’ ought to be interpreted.”

This article advances a different account of the issue. It argues that
contrary to the prevailing assumption, the conflict between the law of
the WTO and human rights is not primarily a question of ‘regime
conflict’. At its core, it is not a conflict of technical nature that stems
from the sheer growth of international law. It arises from a dissonance
within the WTO, between its stated goals and its operative rules. In
reality, it is argued here, there is no glaring difference between the
WTO, which claims to create jobs, lift living standards, and other
nobler goals, and a trading regime that is tuned to the pursuit of pure
mercantilism. In other words, the profound conflict arises from
deliberate policy choices, and it is so systemic that it cannot be
meaningfully addressed through judicial techniques of conflict
resolution. Indeed, from a technical point of view, WTO rules and
human rights norms operate in parallel; hence, they are not as such in
conflict.” The fundamental problem is not that specific WTO rules are
directly clashing with human rights norms; it is rather that the WTO

No commentator has probably advanced this argument more authoritatively than
Joost Pauwelyn. See generally Joost Pauwelyn, Conflict of Norms in Public
International Law: How WTO Law Relates to Other Rules of International Law
(Cambridge University Press, 2003).

See generally Erich Vranes, ‘The Definition of “Norm Conflict” in International
Law and Legal Theory’ (2006) 17(2) European Journal of International Law;
Adarsh Ramanujan, ‘Conflicts over the “Conflict”: Preventing Fragmentation of
International Law’ (2009) 1(1) Trade, Law and Development.

Sajo argues that ‘trade and human rights regimes have parallel lives, as the
WTO does not allow for consideration of illegality or exceptions for
international law violations other than those expressly recognised by the WTO
regime itself’. Andras Sajo, ‘Socioeconomic Rights and the International
Economic Order’ (2002) 35 New York University Journal of International Law
and Politics 261. If trade and human rights operate in parallel, it seems
axiomatic that they do not conflict (intersect each other).
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system undermines human rights because its rules are disjoined from
human rights values as well as the organisation’s own raison d’étre.
In fact, it was the realisation that the goals stated in the preamble of
the WTO ‘Charter’ were effectively left out of its operative rules
rather than a concern about how WTO panels might interpret possible
normative conflicts that animated protests in Seattle and elsewhere. In
short, the conflict is more political than it is technical, and thus calls
for structural solutions.

The article is structured as follows. Part II details the sources and
dimensions of normative conflict in international law. It also tries to
clarify the subsisting confusion on when legal norms are said to be in
conflict. It further conceptualises the notion of ‘legal norms’. Part III
demonstrates the technical, normative and ideological reasons why
the WTO has special significance to the debate on conflict of norms.
Part IV tries to unravel the roots of the conflict between the WTO
system and human rights, and demonstrates why ensuring
fundamental coherence between the two fields requires negotiations
at the political level.

II CONFLICT OF NORMS IN INTERNATIONAL LAW

In its final report on the subject, the International Law Commission
(ILC) concluded that ‘normative conflict is endemic to international
law’.® To be sure, conflict of norms is not peculiar to international
law. It is a normal phenomenon inherent in any legal system.” With
hundreds of thousands of ‘fragmented’ treaties and over a hundred
international courts and tribunals operating in near complete absence
of power structure between them, the potential for conflict of norms
is, however, decidedly more glaring and complex in international law
than in domestic legal systems.® In domestic legal systems, there is

Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising
From The Diversification and Expansion of International Law, 58" sess, UN
Doc A/CN.4/L.682 (13 April 2006) [486] (‘ILC Report’).

See generally Pauwelyn, above n 3, 12.

See generally Wolfram Karl, ‘Treaties, Conflicts Between’ in R Bernhardt (ed),
Encyclopedia of Public International Law (Elsevier, 2000) (4) 936.
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normally one supreme legislative body whose will prevails over all
subsidiary laws, thereby limiting normative conflicts. Beyond the
business of law-making, there is usually one supreme judicial body
(supreme or constitutional court) that abrogates rules that contradict
with higher norms. The job of both of these bodies is made easier by
the presence of one supreme law (constitution) against which the
validity of all subordinate laws is adjudged. Importantly, domestic
legal systems are generally equipped with strong sanction
mechanisms.’ Still, conflict of norms cannot be avoided altogether.
Not only are legal norms often vague and imprecise but also in real
life more complex and dynamic than could possibly be fully
foreordained. Conflict of norms is not, therefore, an issue attributable
solely to the lack of normative hierarchy.

None of the above attributes figure prominently in the international
legal system. Indeed, whether international law operates as a ‘system’
or as a cluster of systems is not beyond dispute.'’ According to Hart,
although international law is analogous to domestic law with respect
to content and function, it falls short of a fully developed legal system
when it comes to form. It lacks not only the secondary rules of change
and adjudication ‘but also the basic unifying rule of recognition
specifying “sources” of law and providing general criteria for the
identification and validity of its rules’.'' International law operates

For its detractors, international law is not binding because its subjects are
independent States that may disregard their obligations with impunity. In other
words, international law lacks organised sanctions. Hart rejects such argument
as flawed that falls into the trap of the Austinian conception of law as
‘essentially a matter of orders backed by threats’. H L A Hart, The Concept of
Law (Oxford University Press, 2™ ed, 1994) 217. Still, it is clear that compared
to domestic legal systems, international law is generally weaker.

According to Fischer-Lescano and Teubner, for example, the level of
fragmentation in international law has reached a proportion that any attempt for
normative unity is an exercise in futility. Andreas Fischer-Lecanto and Gunther
Tuber, ‘Regime-Collisions: The Vain Search for Legal Unity in the
Fragmentation of Global Law’ (2004) 25 Michigan Journal of International
Law 1045.

1 Hart, above n 9, 214.
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not as a system but just as a set of rules, according to Hart.'* The lack
of centralised legislator, adjudicator, and organised sanctions
mechanism (making international law appear weaker) are other
sources of skepticism. While unfair comparison with domestic legal
systems might continue to trigger such misgivings, the ILC Study
Group has now addressed the question head-on."® ‘International law is
a legal system. Its rules and principles (i.e. its norms) act in relation to
and should be interpreted against the background of other rules and
principles’'* it concludes. Indeed, once it is accepted that at least
certain norms of jus cogens are binding on States, regardless of
consent, as explicitly recognised under the Vienna Convention on the
Law of Treaties (VCLT), disputing the existence of the system to
which these norms belong seems problematic.'

A Multiple Sources of Normative Conflict

International norms stream from a multitude of sources. Article 38 of
the International Court of Justice (ICJ) Statute — widely regarded as
the most authoritative, albeit equally controversial, statement on
sources of international law — declares that treaties, custom, and
general principles of law constitute the primary sources of
international law applicable before the ICJ. Of these sources, norms
deriving from custom and general principles of law are particularly
difficult to ascertain.'® There is no catalogue of international customs

" Ibid.

See Conclusions of the Work of the Study Group on the Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion
of International Law, Adopted by the ILC, 58™ Session (2006) [1].

¥ Ibid.

The reason is that hierarchy of norms is conceivable only within, not between
legal systems. See Vienna Convention on the Law of Treaties, opened for
signature 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980)
art 53 (‘VCLT").

Some measure of uncertainty is inherent in the nature of law. However, in
domestic legal systems laws are normally written, declared and published
(although in some legal systems customary rules are also recognised, especially
in such areas as family law) so that they are presumed to be known to the
subjects. In international law, by contrast, custom is one of the two primary
sources of law.
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or of general principles of law.'” Even what precisely ‘general
principles of law recognised by civilised nations’ refer to remains
unclear. Whether such principles exist, separately from customary
law but common to all ‘civilised nations’, regardless of ideological or
other differences, is a subject of debate.'® It appears that the ICJ
hardly uses this particular formal source of international law as a sole
basis for its decisions. In short, given the general and abstract nature
of such concepts, uncertainties abound regarding the determination of
their precise content. The same can be said with respect to
international custom.'® Article 38(1)(d) adds to that uncertainty when
it states that judicial decisions, scholarly teachings, and even equity
may serve as subsidiary sources to determine the applicable law.

International norms emanating from treaties seem the easiest to
ascertain. But that is until one realises the fact that States of any
number may enter into indefinite number of legal relationships,
creating virtually endless international norms. In so doing, they are
not even obligated to ensure that the treaties they make are consistent
with the existing body of treaty law, save for few exceptions.?” There
exists no categorical a priori hierarchy between treaties, with the
exception of instruments with constitutional character, such as the

Unlike treaties, customary law and general principles of law lack ‘authentic
wording’. Ulrich Fastenrath, ‘Relative Normativity in International Law’ (1993)
4 European Journal of International Law 316.

See generally G J H van Hoof, Rethinking the Sources of International Law
(Kluwer, 1983) 132.

For example, at the Nuremburg and Tokyo trials at the end of WWII, the crime
of ‘planning, preparation, initiation or waging of a war of aggression’ was one
of the major counts top military officers of the defeated powers were charged
with. However, there was no treaty or clear customary law making war of
aggression a crime at the time, and objections were made along that line, they
were just overruled. See David J Bederman, Custom as a Source of Law
(Cambridge University Press, 2010) 174-5.

20 That means States may enter into a treaty that may be incompatible with their
obligations under a separate treaty. If both the subjects of the treaty and the
subject matter are the same, that would, of course, constitute an amendment of
the previous treaty. But if either the subject matter or the parties is different,
both treaties may remain valid despite the inconsistency between them, as long
as they are consistent with peremptory norms and the UN Charter.



38 International Trade and Business Law Review

UN Charter. Besides, international treaty making is not even the
exclusive domain of States anymore, as international organisations
too generate treaties, unilaterally or through agreements with States or
other organisations. What is not sufficiently clear is how such treaties
relate to art 38. The notion of treaty under art 38(1)(a) refers
exclusively to agreements concluded between States, as defined under
art 2(1)(a) of the VCLT.?' Thus, even the law of the WTO, while a
treaty law, does not seem to fall under the purview of art 38(1)(a).
While art 38 deals with laws governing exclusively the relations
between sovereign States, neither sovereignty nor statehood is much
of an issue for the WTO, as ‘any state or separate customs territory
having full autonomy in the conduct of its trade policies’ may become
a full-fledged WTO Member.”

However, the diversity of its sources is not the sole reason for the
fragmentation of international law. It also has a lot to do with other
remediable structural weaknesses and deliberate policy choices.
International law is clearly less elaborate, compared to domestic legal
systems. > It is also relatively weaker with no centralised judicial
body with compulsory jurisdiction or an effective enforcement
mechanism.** It is obvious, however, that interest and ideology play
an enormous part in exacerbating normative incoherence. It is well
known that many regard the establishment of the WTO as the
culmination of the triumph of neoliberalism. > In view of arts 57 and

2 Only States may be parties to cases before the ICJ. Statute of the International

Court of Justice art 34(1).

Marrakesh Agreement, art XII.

See Prosper Weil, ‘Towards Relative Normativity in International Law?’ (1983)
77 American Journal of International Law 413—14.

Due to the political nature of international law, States are reluctant to empower
international judicial bodies with compulsory jurisdiction. The WTO DSB is
often regarded as the exception to the rule. However, even at the WTO, disputes
are ultimately settled through political negotiations between the parties. In fact,
the findings of the panel or AB come out just as a report, rather than a judgment.

22
23

24

» The so-called ‘capitalist triumphalism’ that ushered a more robust role for

global financial and trade institutions, was not only a triumph of capitalism over
socialism; it has also severed the longstanding demands of the poor for
structural changes in the global economic order. See generally M Sornarajah,
‘The Neo-Liberal Agenda in Investment Arbitration: Its Rise, Retreat and
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63 of the UN Charter, the WTO ought to be a UN specialised agency,
as the stillborn International Trade Organization (ITO) was originally
designed to be.*® Yet, the WTO Agreement does not even mention the
United Nations.?’ The issue here is not the WTO’s institutional
detachment from the United Nations; it is rather that employment and
development issues, envisioned in the original ITO agenda, were left
out of its operative rules.”® By contrast, all non-trade subjects
selectively incorporated into the WTO system at the Uruguay Round
as new issue; namely, Trade-Related Aspects of Intellectual Property
Rights (TRIPS), Trade-Related Investment Measures (TRIMS), and
Trade in Services represent the longstanding interests and aspiration
of industrialised nations and their corporations.”” One has to look

Impact on State Sovereignty” in Wenhua Shan, Penelope Simons and Dalvinder
Singh (eds), Redefining Sovereignty in International Economic Law (Hart
Publishing, 2008) 199.

The UN Charter envisions an international order where States strive to address
problems of economic, social, cultural or humanitarian character through
cooperation. It also envisages the establishment of various specialised agencies
that are aimed at facilitating international cooperation, and entrusts the
Economic and Social Council (ECOSOC) with the task of coordinating the
various specialised agencies. In its very first meeting, the ECOSOC adopted a
resolution calling for an international conference on trade and employment. See
generally ESC Res 13, UN Doc E/22 (18 February 1946). A preparatory
committee was set up and a series of negotiations took place until it came to
culmination in 1948 by the adoption of the ITO Charter in Havana, Cuba. The
Havana Charter, which was the Final Act of the UN Conference on Trade and
Employment, envisioned an organisation that would comprehensively deal with
trade, employment and development issues within the UN framework. However,
the ITO never came into existence mainly because the US Congress did not
approve it (although it was the US that submitted the initial draft).

Art V of the agreement mentions only ‘other international organizations’.

The mere fact of being a UN Specialised Agency may not necessarily guarantee
adherence to the fundamental principles of the UN Charter. Historically, for
example, the Bretton Woods Institutions, which are UN Specialised Agencies,
explicitly declared that they would not take into account political factors (hence,
human rights) in their operations. Accordingly, when the International Monetary

26

27
28

Fund (IMF) was forced to refuse loan to the former apartheid regime in South
Africa, following international condemnation, it had to justify its refusal based
on economic grounds of ‘labor market rigidity’ of the regime rather the
immoral, even illegal nature of the regime.

» The WTO is thus not a delayed ITO.
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back to the root of the problem, and ask what animated protests in
Seattle and elsewhere, as it was the widespread popular discontent
against the trading regime that amplified the issue and brought the
WTO into the centre of the debate on normative conflict.’” Their
concern was not about how WTO panels might interpret possible
normative conflicts. They knew there was already a conflict of an
ideological nature, as their interests were sidelined while corporate
interests were selectively embraced.

Since human rights values are deliberately left out of the WTO
system, a typical normative conflict does not involve a specific WTO
rule violating a specific human right. None of the rules of the TRIPS,
for example, directly violate individuals’ right to health. Yet, as the
notorious South African pharmaceuticals case has demonstrated, its
systemic effect can be a matter of life or death for millions.”' Millions
have lost their jobs as a result of trade liberalisation. Millions of poor
farmers have lost their livelihoods as a result of agricultural subsidies
in rich nations.”> As we shall discuss below, major WTO trade

30 It was the single-minded pursuit of trade liberalisation, regardless of non-trade

values that bred widespread discontents and protests, which in turn led to a
renewed inquiry of the normative coherence of international economic law with
other fields of international law in general, and human rights law in particular.
The Pharmaceutical Manufacturers’ Association of South Africa v the President
of South Africa [2000] 2 SA 674 case was triggered when South Africa, a
country hard hit by HIV/AIDS, decided to combat the pandemic by, among
other things, taking measures aimed at keeping drugs available to the poor, even
if that meant disregarding patent laws. When Western pharmaceuticals (backed
by the USA and EU) brought legal action against the South African government,
the latter defended along the lines of its legal obligation to fulfill the health
rights of its citizens by facilitating the availability of life-saving generic drugs at
a fraction of the price at which the drugs were sold by Western companies
(which then cost a patient between US$10 000-15 000 annually, effectively
putting the drugs beyond the reach of most of those in need). The life versus
profit battle drew strong international outrage, eventually forcing drug
companies to back down.

The so-called ‘C 4’ countries in West Africa: Benin, Burkina Faso, Chad, and
Mali that produce cotton at a cost half to that of the USA, have, for example,
sustained a loss estimated at 1%—3% of their GDP in 2001 alone as a result the
US cotton subsidy, thereby shattering the livelihoods of millions of smallholders
who depend on cotton production. See UNDP, ‘International Cooperation at a
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disputes, from EC-Bananas to Indonesia—Autos, and many others
involve profound conflict. Yet, the conflicts are not primarily
technical; they do not result from a direct clash between specific
rules; but rather from a systemic disharmony between the WTO and
non-trade values. These conflicts arise from conscious and deliberate
political choices, and cannot be meaningfully resolved through
judicial techniques. **

B Dimensions of Normative Conflict

The concept of conflict of norms in public international law is two-
dimensional: it is technical (horizontal/procedural) as well as
normative (vertical/hierarchical).’ To be sure, the distinction between
the two may not always be sufficiently clear, as the relationship
between different legal norms is inherently complex and dynamic.
The ILC Study Group started its work by identifying four types of
relationships that are traditionally associated with conflict of norms,
namely: relations between special and general law; between prior and
subsequent law; between laws of different hierarchical rank; and
between a particular law and its ‘normative environment’.*> Of these,
the first two relationships do not imply hierarchy, they are essentially
technical conflicts. As such, they may be tackled with relative ease,
thanks to techniques of conflict resolution.*® There are developed
legal rules to deal with the third relationship too. This, however,

Crossroads: Aid, Trade and Security in an Unequal World’ (Human
Development Report, United Nations Development Program, 2005) 131
<http://hdr.undp.org/sites/default/files/reports/266/hdr05_complete.pdf>.

It is obvious that even the very decision to erect the WTO outside of the UN
framework, with little or no reference to substantive principles of the UN
Charter, including human right norms, has remarkable bearing on conflicts
between trade and human rights norms.

While conflicts between two ordinarily treaty rules or between an overarching
treaty and special treaty (such as the Agreement Establishing the WTO and the
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TRIPS Agreement) or between a prior norm and subsequent norm are example
of horizontal conflict, while a conflict between a treaty norm and a jus cogens
norm is the least controversial example of hierarchical conflict.

3 ILC Report, UN Doc A/CN.4/L.682, [18].

36 See generally ILC Report, UN Doc A/CN.4/L.682, [18].
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presupposes identifying normative hierarchy, which is highly
problematic in the context of international law.’” The fourth one —
arguably the most complex of all — is a question of systemic
integration in international law, as required under art 31(3)(c) of the
VCLT.*® According to the ILC, harmonising law with its ‘normative
environment’ is more a technical question of ensuring normative
coherence and conflict resolution than it is a declaration of the
relative weight of norms in conflict. The ILC states:

All treaty provisions receive their force and validity from general law,

and set up rights and obligations alongside rights and obligations

established by other treaty provisions and rules of customary

international law. None of such rights and obligations has any intrinsic

priority against the other. The question of their relationship can only be

approached through a process of reasoning that makes them appear as
parts of some coherent and meaningful whole.*’

According to the ILC, with the notable exception of jus cogens
norms, some norms get priority over others, not on account of their
overriding character, but rather because, as parts of a consistent
whole, they must be read into each other in line with universal
principles. ** That means, for example, public health or national
security issues under General Agreement on Tariffs and Trade
(GATT) arts XX and XXI respectively have priority over trade rules,
not due to their normative weight, but for functional reasons of
systemic coherence.*' That seems arguable as clearly those who argue
for the primacy of human rights over trade rules are less concerned

37 There are no fixed rules for an a priori determination of the relative status of

international norms, apart from few jus cogens norms and the UN Charter. See
generally ILC Report, UN Doc A/CN.4/L.682, [407]-[409].

3 See ILC Report, UN Doc A/CN.4/L.682, [410]-[480].

9 Ibid [414].

4 Ibid [473].

4 The idea here is that the systemic functioning of the international legal order
requires linking specialised parts to each other and to universal principles. For
this reason a general norm prevails over the particular rule (lex generalis
derogat legi specialis) the inverse of lex specialis derogat legi generalis
principle. See ibid [407]-[408].
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about ‘functional arguments’ than the normative precedence, they
believe, should be accorded to human rights.**

When two treaty rules of similar normative value are in conflict,
resolving the conflict will essentially be a technical question. If the
two rules concern the same subject matter, recourse will normally be
had to rules of statutory interpretation. The two rather familiar
maxims that are customarily called upon are: the special rule prevails
over general rules (lex specialis derogat legi generali) and the latter
rule prevails over earlier rules (lex posterior derogate legi priori).
Accordingly, the WTO Agreement on Agriculture (AoA) prevails
over GATT rules concerning agricultural trade on account its
specificity. ¥ As regards the lex posterior rule, it is generally
presumed that by introducing an inconsistent rule, the lawmaker has
consciously intended to abrogate the earlier rule on the subject matter.
The whole point here is less about evaluating the normative weight of
the rules in conflict than about ascertaining legislative intent and
ensuring normative harmony.

However, where there is a hierarchical relationship between the rules
in conflict, the above rules are impotent. Now, the question is one of
rank, not of time or specificity. It is more of normative than it is
technical; hence, the higher rule automatically trumps subordinate
rules regardless of time or specificity (lex superior derogate legi
inferior).** In constitutional democracies, the legislature is precluded
a priori from making a law that is inconsistent with constitutional
principles. International law does not operate under monolithic
constitutional umbrella (although the UN Charter has a certain
constitutional character). As the Joint Separate Opinion of Judges

2 Unlike in such areas as international trade, where the emphasis is more on

institutions and horizontal dialogue, international human rights discourse
principally concerns the substance and overriding moral character of norms
themselves. Human rights claims start with a definition that they (or at least
some of them) are inviolable, while full liberalisation of trade has never been set
even as a long-term goal.

+ See Marrakesh Agreement annex 1A (‘Agreement on Agriculture’) art 21(1).

4 The lex superior rule is in a way an exception to the above two rules.
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Higgins, Kooijmans, and Buergenthal in Congo v Belgium
recapitulates, the UN Charter and the emergence of peremptory
norms have transformed international law from a horizontal and
consensual order into a vertical legal order.*’ Article 53 of The VCLT
further reaffirms that peremptory norms of general international law
(jus cogens) not only prevail over other rules of international law, but
also operates as checks on the treaty making power of States. Thus,
conflict of norms in international law is not only a question of
horizontal disharmony but also about vertical disharmony of rules of
different normative rank.

C Defining Conflict of Norms

In order for conflict of norms to arise, three basic conditions must be
fulfilled: one, there must be an overlapping of two different norms
over a certain ‘subject-matter’; two, the two norms must be
‘incompatible’; and three, at least one of the States (or the subject of
international law in question) must be ‘bound by both norms’, as
reflected under art 30 of the VCLT. * However, the scope of this
provision is limited to conflicts between successive treaties dealing
with the same subject-matter. ¥ Commentators point out various
shortcomings even at that.** Crucially, it leaves the meaning of
pertinent terms such as same subject-matter and incompatibility
unclear.* According to Vierdag, for example, if the application of
two rules to a set of facts leads to incompatibility, then we can
assume that the two rules relate to the same subject-matter.’® If
Vierdag’s assumption is right, the existence of conflict of norms
seems to depend on two tests, rather than three; ie, if incompatibility

# Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium)

(Judgment) [2002] ICJ Rep 3, 79 [51] (Judges Higgins, Kooijmans and
Buergenthal).
46 See VCLT art 30(1)—(2).
M Ibid art 30(1).
4 See EW Vierdag, ‘The Time of Conclusion of a Multilateral Treaty’ (1988) 59
British Yearbook of International Law 92—108.
See Anthony Aust, Modern Treaty Law and Practice (Cambridge University
Press, 2000) 183.
0 See Vierdag, above n 48, 100.
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per se implies sameness, then the criterion of ‘same subject-matter’
will be redundant. But whether his assumption is right or not depends
on one’s conceptualisation of incompatibility or conflict. Jenks
distinguishes, for example, between direct incompatibility (which, in
his view, is the only scenario that results in technical conflict) and
other divergences between rules.”' While there is no disagreement on
what direct incompatibility represents, commentators are divided on
whether other divergences amount to conflict of norms.>* Indeed,
conceptual disagreement on the term ‘conflict’ is at the heart of the
debate on conflict of norms. In the context of trade and human rights,
for example, the most common contention is that trade and human
rights are different subject-matters; hence, they cannot be
conflicting.” It is for this reason that trade scholars argue that the
WTO is a ‘self-contained regime’ that should not be concerned with
or encumbered by non-trade issues.

So, what is norm conflict? ‘A conflict in the strict sense of direct
incompatibility arises only where a party to the two treaties cannot
simultaneously comply with its obligations under both treaties’,
writes Jenks.>* Karl adopts a similar approach: ‘Technically speaking,
there is a conflict between treaties when two (or more) treaty
instruments contain obligations which cannot be complied with
simultaneously’, he writes.”> Compare this to Pauwelyn definition
that goes: ‘Essentially, two norms are ... in a relationship of conflict
if one constitutes, has led to, or may lead to, a breach of the other’ .3

Pauwelyn breaks down conflict of norms into two sub-categories:

3 C Wilfred Jenks, ‘The Conflict of Law-Making Treaties’ (1953) 30 British Year
Book of International Law 426.

See generally Ramanujan, above n 4.

See generally Christopher J Borgen, ‘Resolving Treaty Conflicts’ (2005) 37
George Washington International Law Review 603.

4 Jenks, above n 51, 426.

33 Karl, above n 8, 936.
56
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Pauwelyn, above n 3, 175-6. Vranes likewise defines conflict of norms broadly
as follows: ‘There is a conflict between norms, one of which may be permissive,
if in obeying or applying one norm, the other norm is necessarily or potentially
violated’. Vranes, above n4, 415.
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‘inherent normative conflict’, a situation where one norm as such
breaches another; and ‘conflict in the applicable law’ or potential
conflict, where conflict between two norms arises only in their
application.””’

1 Conflict of Norms Distinguished from Conflict of Obligations

Commentators regard Jenks’ definition as unduly narrow and
restrictive.” Instead, they advocate a broader definition that captures
not only patent contradictions but also normative inconsistencies.
According to the ILC, a conflict in the wider sense arises ‘where two
rules or principles suggest different ways of dealing with a
problem’.”® Indeed, although Jenks writing is commonly invoked by
commentators and WTO panels as a representative of strict definition
of conflict of norms, closer scrutiny reveals that Jenks’ work deals
with conflict of obligations rather than conflict of norms. To be fair,
Jenks himself makes it explicit that his definition was merely
technical, and that it does not cover (normative) divergences between
treaties that may not involve technical conflict in the strict sense, but
nonetheless end up cancelling out each other’s intended objectives.
He further acknowledges that such divergences may even be
practically as fatal as conflicts, as the normative significance of one
or the other of the divergent treaties may be seriously undermined. He
writes:

A divergence which does not constitute a conflict may
nevertheless defeat the object of one or both of the divergent
instruments ... A divergence of this kind may ... from practical
point of view, be as serious as a conflict ... Thus, while a
conflict in the strict sense of direct incompatibility is not
necessarily involved when one instrument eliminates exceptions
provided for in another instrument or, conversely, relaxes the
requirements of another instrument, the practical effect of the

7 See Pauwelyn, above n 3, 176-7.

58 See generally ILC Report, UN Doc A/CN.4/L.682, [21]-[26]; Vranes above n 4,
412-15; Pauwelyn above n 3, 175-6.
5 See generally, ILC Report, UN Doc A/CN.4/L.682, [25].
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coexistence of the two instruments may be that one of them loses
much or most of its practical importance.*

Therefore, the criticism that Jenks’ strict definition of conflict fails to
capture the conflict between a permissive norm and a prescriptive
norm (ie, obligation or prohibition) should not suggest that Jenks was
oblivious about the problem. He recognised the problem; but he
regarded it as a problem of a different category than ‘conflict in the
sense of direct incompatibility’, as a State may still, technically,
comply with the obligation or prohibition, although that may mean
forgoing its right.®’ For example, if rule 1 says: ‘you may eat the
apple’. And rule 2 says: ‘you shall not eat the apple’. According to
Jenks, one may comply with both rules simultaneously by not eating
the apple (as eating the apple is merely permitted, not mandated).
Jenks would agree that these two rules are divergent as complying
with one would defeat the purpose of the other. However, he would
maintain that there is no technical conflict between them, as one may
simultaneously comply with both rules, albeit at the cost of
relinquishing one’s right under rule 1. According to Jenks, these two
rules are not technically conflicting; they are just divergent. In reality,
these two rules do not merely diverge from each other; they squarely
conflict with each other. There is no conflict of obligations, but that is
simply because there is only one obligation; ie, not to eat the apple.
But this obligation is directly incompatible with the permission to eat
the apple. Differently put, we do not have conflicting obligations
simply because there is just one obligation; but we have two norms
and they are directly conflicting. Legal norms are not synonymous
with legal obligations (as norms include rights too).** Therefore, there
is no logical reason to view the broader issue of conflict of norms
from a narrow prism of conflict of obligations.

60 Jenks, above n 51, 426-7.
o Jenks’ distinction between technical conflict and other treaty divergences are
not so much based on the problems they pose (he acknowledges both can be
equally serious), but rather on the possibility of compliance with one’s
obligations.

62 Pauwelyn, aboven 3, 9.
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In fact, Jenks’ work, as the title suggests, concerns mainly with
horizontal conflicts between treaty rules, although he also mentions
that certain international norms, such as human rights may have
overriding character.®® This follows from his premise that conflicts of
law-making treaties involve problems that are analogous to those in
conflict of laws than with conflict of obligations within a legal
system. He was thus concerned mainly with the techniques of
resolving conflicts between treaty rules in a similar fashion to
traditional conflict of laws. ® Differently put, unlike what
commentators and WTO panels suggest, Jenks dealt with conflict of
obligations, not with conflict of norms.®

It is useful to note that not only Jenks, but the prevailing assumption
at the time seems that a conflict between two treaties occurs only
where a party to two inconsistent treaties cannot simultaneously
comply with its obligations under both treaties. That understating has
found way into art 103 of the UN Charter which declares that in the
event of conflict, States’ obligations under the Charter prevail over
‘their obligations under any other international agreement’. ° Despite
the text, it is obvious that art 103 is a declaration of the supremacy of
the Charter over all other treaties (as opposed to solely obligations).®’
It is pertinent to ask why the obligations under the Charter prevail
over those deriving from other treaties. The UN Charter being the
most comprehensive universal instrument, it cannot be by virtue of
lex specialis. Nor does the provision admit the application of lex

o3 See Jenks, above n 51, 439.

64 Jenks, above n 51, 405—6. Note that his seminal work appeared in 1953 prior to
the drafting of the VCLT and the development of the concept of peremptory
norms in international law.

The test for the existence of conflict, according to Jenks’ strict definition, is the
existence of incompatible obligations (as opposed to normative contradiction).
Therefore, Jenks’ definition concerns conflict of obligations rather than conflict
of norms as such.

65

66 Art 20 of the League of Nations Covenant similarly declared that the Covenant

abrogates ‘all obligations or understandings inter se which are inconsistent with
the terms thereof’.
o7 Indeed, not only the Charter, but also the resolutions of the Security Council
(adopted under Chapter VII), are accorded primacy both in practice and doctrine.

See ILC Report, UN Doc A/CN.4/L.682, [331].
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posterior principle, for all agreements ‘must be made always subject
to the provision of art 103 of the Charter’, as ICJ has reaffirmed in
Nicaragua v United States.”® Thus, if obligations deriving from the
UN Charter prevail over other treaty obligations, it is for no other
reason than the Charter’s higher rank.® Indeed, art 103 is less about
providing technical solution for possible conflicts than it is about
establishing vertical normative order between the Charter and other
treaties. Yet, art 103 states about obligations under the Charter rather
than the Charter itself apparently because the understanding at the
time confuses conflict of obligations for conflict of norms.

2 Contflict of Norms versus Conflict of Laws

The maxims of statutory interpretation discussed above presuppose
the existence of one legal system, and are meant to ensure intra-
systemic coherence. They are by definition inapplicable to ‘conflicts’
between legal systems. Thus, ‘conflict of norms’ that is resolved by
the application of the above principles is radically different from what
is traditionally known as ‘conflict of law’, which essentially concerns
a choice between legal systems to resolve a given legal dispute.
Understanding the glaring distinction between the two highlights the
non-technical dimension of normative conflict. In private
international law, it is rules of different legal systems that are said to
be in conflict (although that is rather misleading).” When that

o8 See Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v

United States of America), Jurisdiction and Admissibility, (Judgment) [1984]
ICJ Rep 440. See also VCLT art 30(1).
6 See generally Rudolf Bernhardt, ‘Art 103’ in Bruno Simma (ed), The Charter
of the United Nations: A Commentary (Oxford University Press, 1994) 1120;
see also Karl, above n 8, 936-7.
The phrase ‘conflict of laws’ seems somewhat a misnomer for the simple fact
that rules of different legal system cannot conflict with each other. Even though

70

different legal systems may contain contradictory rules concerning a certain
subject-matter, those rules cannot be said to be conflicting as they are designed
to operate in complete independence of each other. It is merely the subjective
factual circumstances of the parties to a dispute that necessitates making a
choice; otherwise, there is no inevitable competition, let alone conflict between
rules of different legal systems.
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happens, the judge does not attempt to harmonise ‘conflicting’ rules;
instead, she employs a set of procedural (choice of law) rules
developed a priori to determine the applicable law. It proceeds based
on a non-normative criteria, without positing any hierarchical
relationship between the competing laws. Technically speaking,
‘conflicts of laws’ situations do not even involve normative conflict
precisely because there cannot be a conflict between rules of different
legal systems.”' By contrast, ‘conflict of norms’ concerns genuine and
substantive internal incompatibility between different rules within a
legal system. Thus, unlike in conflict of laws situations, a judge may
not decide the applicable rule without examining the substantive
content of the norms in conflict.

3 Conflict-Resolution versus Treaty Interpretations

Some scholars draw a line, however blurred, between conflict
resolution and treaty interpretation. It is argued that normative
divergences which may be resolved through techniques of treaty
interpretation do not constitute a conflict. Karl suggests that it is only
when rule of interpretation are inadequate that recourse is had to other
maxims of conflict resolution.”” Pauwelyn shares Karl’s view when
he states that divergences that may be ‘streamlined’ through treaty
interpretation are not actual conflicts.”” The ILC disagrees, however,
pointing that ‘conflict-resolution and interpretation cannot be
distinguished from each other’.” Even the very determination of the
existence of conflict involves interpretation, the ILC argues.”” The
WTO jurisprudence corroborates the ILC’s view. Although WTO
Panels read from the same body of law, different panels employed
different tests to determine the existence of normative conflict, and

" Conflict of laws is primarily about particular factual circumstances of the parties

in dispute, not about the laws. The judge decides the applicable law as a matter
of procedure on factual grounds (without examining the content of the laws or
having regard to whether or not the laws are actually conflicting).

7 Karl, above n 8, 938.

73 Pauwelyn, above n 3, 5-6.

7“ ILC Report, UN Doc A/CN.4/L.682, [412].

7 Ibid
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arrived at different conclusions. As we shall discuss later, for
example, the ‘conflict test’ employed by the EC-Bananas III panel
was rejected by the panels on Indonesia- Autos and Turkey-Textiles.”®

D Conceptualising Legal Norms

The literature on ‘conflict of norms’ largely proceeds without a clear
definition of pertinent terms. Pauwelyn mentions about the
‘surprisingly ... little attention’ given to the definition of when two
norms are said to be in conflict.”” It is perhaps even more surprising
that the term ‘norm’ is hardly defined in academic writings. What
precisely does a ‘legal norm” mean? How, if at all, is it different from
a legal rule?’”® On the one hand, the terms ‘norm’ and ‘rule’ are often
used interchangeably. Pauwelyn, for example, states that he uses ‘the
notion of “norms” and that of “rules” interchangeably’. ”° Yet, some
subtle distinction is observable in the usage of these words. People
are generally prone to say: ‘human rights norms’, rather than ‘human
rights rules’; ‘peremptory norms’, rather than ‘peremptory rules’;
‘trade rules’, rather than ‘trade norms’; ‘soccer rules;’ rather than
‘soccer norms;’ ‘grammar rules;’ rather than ‘grammar norms;’ ete.
It seems that rules refer to relatively precise and authoritative

7 See below Part IT11(B).

” Pauwelyn, above n 3, 166.

‘A model or standard accepted (voluntarily or involuntarily) by society or other
large group against which society judges someone or something’. The term rule
is defined as: ‘Generally, an established and authoritative standard or principle;
a general norm mandating or guiding conduct or action in a given type of
situation’. Black’s Law Dictionary (West, a Thomson, Business Reuters, 9™ ed,
2009).

Pauwelyn, above n 3, 6. We can only guess that Pauwelyn does not mean to
suggest that the two ‘notions’ are strictly synonymous as, for example, the term
‘norms’ in the title of his book may not be conveniently replaced by the term

78

79

‘rules’.
80 In reference to jus cogens norms, the phrase peremptory norm of general
international law is consistently used in the VCLT. In the literatures, however,
the phrase peremptory rules are sometimes used interchangeably with

peremptory norms.
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technical standards, while norms extend to the non-technical realm,
and hence may lack comparable precision, if not authority.

The ILC suggests that norms of international law embrace rules as
well as principles.®' Therefore, although the term ‘rule’ may be the
closest equivalent to that of ‘norm’, the two are not always
understood as strictly synonymous.®* Norms are generally considered
broader and thicker than rules, carrying some sort of claim that
technical rules may not. As such, not all kinds of rules are considered
to carry normative value.® Indeed, what makes legal rules normative
is at the heart of the debate between the two major schools of thought:
the value-oriented natural schools of thought and sanction-oriented
positive schools of thought. ** Positivist schools generally put
emphasis on institutions and processes, and maintain that the
normativity of legal rules has to do with their formal validity. ®
According to natural schools, however, the material content of rules is
the main test of normativity. Accordingly, a legal rule may fail to
qualify to be a norm owing to its content. In this sense, normativity
seems to imply moral justifiability.

1 Norms: Utopian Claims?
In the realm of moral theory, normativity may refer to claims and

aspiration for a perfect, just, and thus different world order. It is in
this sense that Delacroix writes: ‘normativity is a convenient word to

81 ILC Report, UN Doc A/CN.4/L.682, [410]; Conclusions of the Work of the
Study Group, above n 13, [1].

‘The expression “norm” is used as a term of art. The nearest English equivalent
is “rule”. Rules, however, are of a variety of logical types ..."” Joseph Raz,
Practical Reason and Norms (Princeton University Press, 1990) 9.

While there appears a prevailing agreement that legal rules are norms, it may
not an axiom beyond question or needing no justification. See generally ibid
154.

See generally Alfred P Rubin, Ethics and Authority in International Law
(Cambridge University Press, 1997) 6—18.

According to Kelsen, the validity of a legal norm can be determined solely
based on its formal source. See Hans Kelsen, Pure Theory of Law (University of
California Press, 1967) 10.

See generally, Raz, above n 82, 170-7.
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use whenever one wants to refer to that part of our experience which
is not the immediate result of what lies in the world, but, on the
contrary, somehow makes claims on how the worlds ought to be’."’
There is probably nothing wrong about aspiring for a perfect world.
However, normative questions such as justice, equality, and the like
are invoked in everyday life, not necessarily, or even primarily out of
a desire for or expectation of a perfectly just world.*® Clearly, legal
norms are not invocations of a perfectly just legal order. They may,
however, be more expansive, perhaps unavoidably, than the ‘black
letter rule’. The notion of legal norm is often used in a way that
captures not only ‘black letter rules’, but also the principles and
reasons behind those rules.*

2 Norms versus Values of ‘Pre-Normative Character’

Some scholars distinguish between ‘legally binding norms’ and those
having merely a ‘pre-normative character’. ”° Ingrained in such
categorisation seems an assumption of a certain threshold whereby a
‘soft law’ or those values at the pre-normative stage graduate into
legally binding norms.”' But when do norms become binding? Or
what is meant by a legally binding international norm anyway? In a
domestic legal system, it is generally thought that legal rules bind
individuals to comply on pain of sanction. Trying to make a parallel
at the international level may, however, be problematic. Even without
getting into debates regarding how law and (power) politics play out
in shaping international affairs, the absence of an international
adjudicator with compulsory jurisdiction and enforcer means that
legal processes in the strict sense cannot be the test for the binding

87 Sylvie Delacroix, Legal Norms and Normativity: An Essay in Genealogy

(Oxford University Press, 2000) x.
88 Amartya Sen, The Idea of Justice (The Belknap Press, 2009) vii.
8 See generally Duncan Kennedy, A Critique of Adjudication (Harvard University
Press, 1997) 135.
See, eg, Pauwelyn, above n 3, 6.
For an elaborate analysis on this question, see Alain Pellet, ‘The Normative
Dilemma: Will and Consent in International Law-Making’ (1988) 12 Australian
Year Book of International Law.
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nature of international legal norms.”> The ICJ itself affirmed: ‘in the
international field, the existence of obligations that cannot in the last
resort be enforced by any legal process, has always been the rule
rather than the exception’.”® Even at the WTO, where the rule of law
and predictability are often lauded, members may ignore the decision
of the Dispute Settlement Body (DSB).”* There is thus a touch of
softness in most rules of international law. The lack of positive legal
force should not suggest, however, that such rules have diminished
normative force. Trying to draw a watertight distinction between
legally binding norms and those regarded as non-binding norms may
thus be problematic.”

3 Normativity and Formalism

Somewhat ironically, normative theory in international law is
primarily associated with the works of Hans Kelsen.”® According to

9 Whether international law (and law in general) is based on some socially

constitutive values or is merely a reflection of the prevailing balance of power
has always been a subject of debate. According to realists school of thought,
international law is of little relevance other than lubricating the wheel of global
power (economic or political), and its norms are always framed by those who
have the upper hand. From a functional/institutional perspective, international
law is viewed more as a tool to attain a level of cooperation in dealing with
international affairs. Constructivist scholars on the other hand emphasise on the
normative value of international law in guiding the behaviour of international
actors. See generally Christian Reus-Smit (ed), The Politics of International
Law (Cambridge University Press, 2004) 15.

9 South West Africa (Ethiopia v South Africa; Liberia v South Africa) (Second
Phase) (Judgment) [1966] ICJ Rep 46.

o4 While the WTO DSB decides on whether a WTO member has violated its
obligations (which then must be endorsed by diplomats in order to be binding),
it does not prescribe sanctions as such. If a member State that violated its
obligation refuses to comply with DSB’s ruling, all the complainant member
can do is request for authorisation to retaliate, which, ultimately comes down to
power.

% It is almost impossible to tell with any degree of certainty, for example, at what

particular point a certain State practice becomes a part of customary

international law. As discussed above, not only sources but also the content of
norms, including those with overriding character, remain uncertain.

There appears some irony here because Hans Kelsen, as a champion of legal

positivism, advances a formalistic (value-free) approach to the study of legal
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Kelsen, legal norms can be determined not only independently of
moral, political or ideological considerations, but also regardless of
the content of the act (legislation) in issue.’’ The formal/empirical
source, not the content, is the criteria for the determination of
normative validity. *® Kelsen’s appeal to formal normativity in
contradistinction to social or ethical normativity has attracted sharp
criticisms even from commentators in the positivist school. Without
delving into philosophical criticisms directed against Kelsen’s pure
theory of law or legal positivism in general, it is clear that content-
blind normativity is not the terrain on which modern international
law, particularly international human rights law proceeds.”” Indeed, if
at all it is possible to completely extricate the law from non-legal
matters, such exercise is particularly precarious in international law,
where legislation, adjudication and execution very much depend on
the political will of its principal subjects- States.

In sum, if law is a means to an end, as Jhering argues, it may not be
properly understood in isolation from social reality.'” Neither human
rights law nor WTO law may be fully understood without
appreciating the historical context in which they sprang and the
socioeconomic and political goal each aims to promote. Indeed, the
WTO-human rights debate is not primarily about conflicts between
formal (positive) rules of the two regimes. Therefore, as pointed
already, legal norms are understood here as embracing not only
formal rules, but also the principles and reasons behind those rules. In
other words, conflict of norms is not just a question of formal

science. And such formalistic (descriptive) pursuit of legal science is often
contrasted with normative (prescriptive) legal thought. See generally Pierre
Schlag, ‘Normativity and the Politics of Form’ (1991) 139(4) University of
Pennsylvania Law Review 811-12.

o1 Kelsen, above n 85, 10.

% Ibid 198.

9 Indeed extreme moral outrage against calamity caused by the policies such as

Nazism (that victimised Kelsen himself — he lost his job), as articulated in the

UN Charter, constituted foundations for the fundamental principles of modern

international law.

100 See generally Rudolf von Thering, Law as a Means to an End (The Macmillan

Company, 1921).
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harmony. It is also a question of substantive coherence between
norms.'”" As such, it is argued here, that the coherence or otherwise

of legal norms cannot be determined independently of their content.
IIT THE WTO AND CONFLICT OF NORMS

As far back as 1932, Rousseau was convinced that ensuring
normative coherence in the international legal order constituted an
urgent problem.'*® Few others, such as Wilfred Jenks, endorsed his
conviction. '* However, the topic had not attracted considerable
attention until the proliferation of treaties and institutions (especially
those with relatively autonomous and complex legal infrastructure)
towards the close of the last century reignited the issue. Apparently
the establishment of the WTO has the most remarkable impact in
amplifying the standing of the topic in international legal discourse.
There are interrelated institutional, technical, normative, and

ideological reasons for that.'™ With the signing of the Marrakesh

101 ‘For a legal system that is regarded in some respects as unjust or unworkable, no

added value is brought by the fact of its being coherently so’. ILC Report, UN
Doc A/CN.4/L.682, [491].

Rousseau, unlike Jenks, writes about normative incompatibility in general. See
Charles Rousseau, ‘De la compatibilit¢ des normes jurisdiques dans 1’ordre
international’ (1932) 39 Revue générale de droit international public.

Jenks, above n 51, 403: ‘In the absence of a world legislature ... treaties are
tending to develop in a number of historical, functional and regional grounds
which are separate from each other and whose mutual relationships are in some
respects analogous to those of separate systems of municipal law.’

The establishment of the WTO outside of the UN system, without clear
indication of how its complex rules relate to the broader international law, has
generated a complex set of normative questions that have spurred a great deal of
interest among scholars. However, the issue is not solely intellectual and
scholarly. Indeed, when an estimated 40000 human rights advocates,
environmentalists, labor rights activists, and anti-poverty campaigners rocked
the streets of Seattle in late 1999 (in what has come to be known as ‘Battle of
Seattle’), protesting against the Third WTO Ministerial Conference, the

102

103

104

scholarship on the topic was yet to flourish. There was generally limited
intellectual scrutiny on the subject outside of few experts in the field. It was the
ideologically informed protests in Seattle and elsewhere that popularised the
multifaceted strands of social and environmental concerns associated with trade
liberalisation.
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Agreement, one of the most complex legal regimes international law
% WTO Agreements cover
extensive subject matters that trigger almost endless points of contact
between trade and non-trade issues.'®® Yet, while the WTO was
deliberately created outside of the UN framework, how its complex
legal regime fits into the broader corpus of public international law
has not been articulated, apparently out of policy choice than
oversight. In view of the fact that art XVI(4) of the Marrakesh
Agreement requires members to ensure that their laws are consistent
with their WTO obligations, it is clear that the founders were not
oblivious about the issue of normative conflict.

has ever known came into existence.

On the contrary, the WTO’s modus operandi is reminiscent of the
tendency to seclude the organisation from general principles of
international law in general and human rights law in particular,
including those directly linked to its stated goals. For example,
although ensuring full employment forms one of the chief goals of the
WTO, the organisation has, paradoxically but perhaps unsurprisingly,
declared that labor and employment issues are beyond its domain. In
the Singapore Ministerial Conference, WTO members declared their
‘renewed support’ for the observance of core labor standards, but
with an emphatic statement that the ILO, and not the WTO, is the
competent body. '*” However, in view of the fact that the existence of
the World Intellectual Property Organisation (WIPO) was no barrier

105 The Marrakesh Agreement was signed in 1994 following what Jackson

describes as ‘the largest and most complex negotiation ever’ involving over
100 countries for around 8 years. John H Jackson, The World Trading System:
Law and Policy of International Relations (The MIT Press, 2™ ed, 1997) 1.

While the GATT dealt only with trade in goods, the WTO’s discipline extends
to diverse subject areas; from trade in services to IP and trade-related
investment measures; from agriculture to sanitary and psytosanitary measures,
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from technical standards to customs valuation, from preshipment inspections to
rules of origin and import licensing, etc. See generally Sharif Bhuiyan, National
Law in WIO Law: Effectiveness and Good Governance in the WIO System
(Cambridge University Press, 2007) 3—4.

Singapore  Ministerial ~Declaration, WTO Doc WT/MIN (96)/DEC
(18 December 1996, adopted 13 December 1996) para 4 (‘Ministerial
Declaration’).
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against incorporating TRIPS into the WTO, few would be convinced
by the above explanation. Despite the rhetoric about promoting living
standards and ensuring full employment, among other things, human
rights, including labor rights, are practically viewed at the WTO, not
as values that should be upheld and promoted, but as obstacles to the
free flow of trade. The WTO knows no human rights standards. Even
in the face of horrific human rights abuses, such as the one in
connection with ‘trade in conflict diamonds’ (also called blood
diamond), it took a formal waiver for WTO members to ban trade that
fueled humanitarian disaster.'® WTO membership is open to any
form of government.'” How member States treat their citizens is no
ground to punish or criticise them at the WTO. In theory, a member
State may pursue a policy of racial discrimination, which is a
violation of jus cogens, and successfully invoke the WTO rule of non-
discrimination (MFN). Some commentators argue that human rights
have somehow been incorporated into WTO law via GATT art XX.'"
However, that is at best unconvincing. There is simply no indication
whatsoever that human rights concerns underlie art XX. From a
human rights perspective, there is no coherent ground, for example, to
make an exception to prison labour, and not to child labour or forced
labour under art XX(e). Nor does the legitimacy of State measures ‘to
protect human, animal and plant life and health’ imply the recognition
of human rights under GATT/WTO rules. It is not on account of
human rights that animals and plants need to be protected.
A WTO Rules on Conflict Resolution

108 When the UN called for a ban on ‘blood diamonds’, the WTO responded by
adopting a waiver pursuant to art IX, paras 3 and 4 of the Marrakesh Agreement,
subjecting trade in diamonds to the Kimberley Process Certification Scheme so
that it would not fund wars in Sierra Leone and the Democratic Republic of
Congo (DRC). In its decision, the WTO stated that the existence of ‘systematic
and gross human rights violations’ in those countries was among the factors that
gave rise to ‘exceptional circumstances’ justifying waiver. But one has to ask if
in the first place waiver was required to ban trade in ‘blood diamond’. See
Waiver Concerning the Kimberley Process Certification Scheme for Rough
Diamonds, WTO Doc WT/L/518 (27 May 2003).

‘Many WTO Members were-and still are-communist, socialist, and even fascist’
see Hernandez -Truyol and Stephen J Powell, Just Trade (New York University
Press, 2009) 66.

"0 Ibid 63.
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Given its complexity, the potential for conflicts between and within
WTO agreements is obvious. Accordingly, drafters of WTO
agreements have devised various intra-systemic harmony enhancing
mechanisms. Annexure 1A of GATT 1994 contains various
understandings on the interpretation of GATT provisions. We also
find numerous rules in other WTO agreements that provide guidance
as to how a conflict between rules of specialised WTO Agreements
and that of the GATT should be streamlined.''' The rather common
legislative technique of conflict avoidance that ‘this or that law shall
apply, subject to ... or without prejudice to ... etc’, is indeed
ubiquitous throughout WTO Agreements. ''> In practice, WTO
jurisprudence shows that two provisions on conflict resolution are
particularly pivotal.'”® Article XVI(3) of the Marrakesh Agreement
states that ‘[i]n the event of a conflict between a provision of this
Agreement and a provision of any of the Multilateral Trade
Agreements, the provision of this Agreement shall prevail to the
extent of the conflict’. Likewise, the General Interpretative Note to
annex 1A declares that if a provision of GATT 1994 comes into
conflict with a provision of an agreement under annex 1A, ‘the
provision of the particular agreement shall prevail to the extent of the
conflicts’. While it is easy to understand that this note is dictated by
the maxim of lex specialis, the WTO Agreement prevails over other
WTO Agreements on account of its constitutive character. The WTO
Agreement may not have intrinsic priority over other WTO
agreements.''* However, ensuring intra-systemic coherence requires

m For example, art 21(1) of the AoA reflects the lex specialis maxim when it states

that rule of GATT 1994 and of other agreements are applicable to agricultural
matters, but subject to the rules of the AoA.
"2 On the typology of conflict clauses, see ILC Report, UN Doc A/CN.4/L.682,
[268]-[270].
13 While art XVI(3) concerns a conflict between Marrakesh Agreement and any of
the Multilateral Trade Agreements, the Interpretative Note covers conflicts
between GATT 1994 and any of the Agreements under annex 1A.
The whole thrust of art XVI(3) of the Marrakesh Agreement is ensuring
systemic integration. The WTO Agreement is of similar rank to other treaties
negotiated or renegotiated at the same time and forum by the same Members.
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reading other WTO Agreements coherently with the organisation’s
‘Charter’. The concern of art XVI is not, however, limited to intra-
systemic coherence, as it, in its sub-art 4, obliges Members to ensure
that their ‘laws, regulations and administrative procedures’ are in
conformity with their WTO obligations contained in the elaborate

annexes.l 15

The other WTO rule, which provides similar guidance, is contained in
art 1(2) of the Understanding on Rules and Procedures Governing the
Settlement of Disputes (DSU). It states that the application of the
rules and procedures of the DSU to disputes involving the ‘covered
agreements’ identified in app 2 (to the DSU), is subject to special or
additional rules and procedures provided for in those agreements. In
the event of conflict between the two, the lex specialis rule comes
into play; that is, to the extent of the conflict, the special or additional
rules and procedures in app 2 supersede the rules and procedures of
the DSU.''® Note that the terms “difference’ and ‘conflict’ are used in
this provision apparently interchangeably. The WTO law does not
define any of these terms.''” Hence, in accordance with art 31(4) of

Therefore, there is no apparent reason other than ‘policy objective of systemic
coherence’ for it to prevail over other agreements.

Indeed, this is in line with the well-established principle of international law that
States cannot invoke their domestic law to evade obligations under international
law. However, the WTO law clearly stands out from all other international
agreements by the extent to which it regulates the conduct of its Member States,
including their legislative or regulatory conduct. See Bhuiyan, above n 106, 43.
It goes:

The rules and procedures of this Understanding shall apply subject to such special or
additional rules and procedures on dispute settlement contained in the covered
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agreements as are identified in Appendix 2 to this Understanding. To the extent that
there is a difference between the rules and procedures of this Understanding and the
special or additional rules and procedures set forth in Appendix 2, the special or
additional rules and procedures in Appendix 2 shall prevail. In disputes involving rules
and procedures under more than one covered agreement, if there is a conflict between
special or additional rules and procedures of such agreements under review, and where
the parties to the dispute cannot agree on rules and procedures within 20 days of the
establishment of the panel, the Chairman of the Dispute Settlement Body ... shall
determine the rules and procedures to be followed. ... (emphasis added).

"7 Pauwelyn, above n 3, 189.
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the VCLT, a presumption can be taken that the parties to the DSU
have not intended to give special meaning to these terms.''*

The crucial question for our purpose is this: how does WTO law
relate to other areas of international law? Neither the DSU nor any
other WTO agreement precisely defines the relationship of WTO law
to the broader public international law. To be sure, arts 3(2) and 19(2)
of the DSU require that WTO law should be interpreted in accordance
with customary rules of interpretation of public international law.'"" It
was by invoking this provision that the Appellate Body (AB) on US-
Gasoline declared that WTO law is a part of public international
law.'* According to Pauwelyn, the significance of this provision goes
beyond casting away doubts as to whether WTO law is a part of
public international law; it also suggests that WTO law should be
read in conjunctive harmony with other rules of public international

121
law.

To be sure, there is no serious intellectual dispute on whether the
WTO law is a part of public international law. There is, however, a
tradition of viewing the WTO as a special regime. The fact that trade
under the WTO actually proceeds largely between private traders
(typically corporations); that ‘trade-wars’ are fought mainly on behalf
of trading corporations; and that corporations play decisive (albeit
informal) role in shaping trade agreements, among other things, seem
to have convinced many to believe that the WTO is somehow
special. '** As a result, the concept of a ‘self-contained regime’
developed by the ICJ in the Hostage case is frequently invoked in the

" Ibid.

"o Indeed, one wonders what this provision actually adds other than making
explicit what is already understood. The WTO law is treaty law; hence, even
without art 3(2), there is little doubt that it shall be interpreted in accordance
with customary rules of international law.

Appellate Body Report, United States — Standards for Reformulated and
Conventional Gasoline, WTO Doc WT/DS2/AB/R, AB-1996-1 (29 April 1996)
[17] (‘US-Gasoline).

Pauwelyn, above n 3, 29.

See generally Pauwelyn, above n 3, 25.
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WTO context.'”® That seems the reason why the ILC used the WTO
as a principal example to dispel the ‘self-contained regimes’
argument. Its elaborate diagnosis led the ILC to the conclusion that no
regime is self-contained and that the term self-contained regime is
actually a misnomer.'**

B WTO'’s Jurisprudence

Commentators suggest that WTO jurisprudence has been influenced
by Jenks’ narrow definition of conflict. The WTO Panel decisions on
Indonesia-Autos and on Turkey-Textiles are among the most
frequently cited examples that reflect a narrow definition of
normative conflict. "> The Panel on Turkey-Textiles in particular
quotes Jenks to ascertain the meaning of the term ‘conflict’.'* It is
curious to note that the Panel seems to accord Jenks’ controversial
definition the status of a legal principle.'”” The Panel believes that the
understanding that there is no conflict ‘if it is possible to comply with
the obligations of one instrument by refraining from exercising a
privilege or discretion accorded by another’ is consistent with the
general presumption against conflict applied by the AB in Canada-
Periodicals, EC-Bananas III, Guatemala-Cement, and the Panel
decision on Indonesia-Autos."*® In fact, it was the panel on EC-
Bananas III that dealt with the issue of ‘conflict’ more directly and
with greater clarity than the AB or the panels on any of these cases.
Yet, surprisingly, the Turkey-Textiles panel did not mention the EC-
Bananas III panel’s interpretation of conflict. Be that as it may, we

123 United States Diplomatic and Consular Staff in Tehran (United States v Iran)

(Judgment) [1980] ICJ Rep 41.
124 ILC Report, UN Doc A/CN.4/L.682, [192]-[193].
125 See, eg, Vranes, above n 4, 402; Pauwelyn, above n 3, 190; ILC Report, UN
Doc A/CN.4/L.682, [75].
In this case, India challenged the imposition of quantitative restrictions on its
textile exports by Turkey, which formed customs union with the EC. Turkey

126

argued that its measure was consistent with GATT art XXIV, which, it argued,
constitutes a lex specialis for the rights and obligations of WTO Members at the
time of regional customs union formations.

27 bid [9.93].

28 Ibid [9.92]-[9.93].



Where the Real Issue Lies: Normative Conflict between the WTO System and
Human Rights 63

shall now examine if the presumption against conflict and WTO
Panel and AB decisions on the above cases actually warrant the
Turkey-Textiles Panel’s understanding of conflict.

1 EC-Bananas Case

As noted earlier, the issue of conflict of norms underlies a great many
of GATT/WTO disputes.'” And it was in its very first report that the
AB had to elucidate that GATT should be read within the context of
the broader public international law. In US-Gasoline, the AB went so
far as reversing the decision of the Panel for overlooking rules of
treaty interpretation in public international law, as codified by the
VCLT." However, it was the Panel on EC-Bananas III that first
attempted to define the notion of ‘conflict’, as stipulated in the
General Interpretive Note."*' The Panel thus stated:

As a preliminary, it is necessary to define the notion of ‘conflict’ laid
down in the General Interpretative Note. In light of the wording, the

129 The EC — Bananas Case represents one of the longest and most complex

disputes in the history of the multilateral trade. It comprises of a series of rulings
rendered by GATT and WTO Panels and AB since the early 1990s. It concerns
the banana import regime of the EC that subjects banana imports to tariff-quotas.
ACP countries were exempted pursuant to the Lomé Convention (a trade and aid
agreement between the EC and former European colonies in Africa, the
Caribbean and Pacific). Five banana-exporting Latin American countries
(Colombia, Costa Rica, Guatemala, Nicaragua, and Venezuela) lodged a formal
complaint in 1993, claiming that the EC banana regime violated the GATT non-
discrimination rule, and the GATT Panel ruled in their favour. Although the EC
settled the matter by negotiation with all but Guatemala, at the time, the issue
could not be closed. The United States, claiming that its firms operating in
South America were harmed, joined Ecuador, Guatemala, Honduras, and
Mexico in EC — Bananas III, complaining that the EU-banana import regime
violated various WTO rules, including GATT arts I, II, I1I, X, XI and XIII.

The AB, invoking the decision of the ICJ and other authorities, noted that
generally the rule of interpretation, which has received the ‘most authoritative
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expression’ in the VCLT ‘has attained the status of a rule of customary or
general international law’. Appellate Body Report, US-Gasoline, WTO Doc
WT/DS2/AB/R, AB-1996-1, 16-17.

It is interesting to note that although the GATT Panels on EC — Bananas I and
EC — Bananas Il were confronted with the essentially the same issue, none of
them attempted to define the notion of conflict.
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context, the object and the purpose of this Note, we consider that it is
designed to deal with (i) clashes between obligations contained in GATT
1994 and obligations contained in agreements listed in Annex 1A, where
those obligations are mutually exclusive in the sense that a Member
cannot comply with both obligations at the same time, and (ii) the
situation where a rule in one agreement prohibits what a rule in another
agreement explicitly permits.'*?

The first of the above scenarios corresponds to Jenks’ definition of
conflict (of obligations). However, the Panel holds that conflict of
norms occurs even where a State is technically able to comply with
the obligations under contradictory rules, if doing so requires
renouncing an explicit right or authorisation.'*® The panel thus flatly
rejects the strict definition of ‘conflict’ on the ground that such
approach not only defeats the particular ‘object’ and ‘purpose’ of
agreements, but also renders them meaningless.'** It is unambiguous,
therefore, that the EC-Bananas III panel adopted a broader definition
of conflict than the Turkey-Textiles panel suggests.

At the heart of this marathon dispute is the issue of whether the EC’s
preferential treatment towards the African, Caribbean and Pacific
Group of States (ACP) under the auspices of the Lomé Convention is

132 Panel Report, European Communities — Regime for the Importation, Sale and

Distribution of Bananas, WTO Doc WT/DS27/R/GTM, WT/DS27/R/HND
(22 May 1997) [7.159] (‘Panel Report, EC — Bananas III’).
%3 Ibid [7.160]-[7.161].
134 The Panel’s reasoning is worth quoting in full here:
For instance, Article XI: 1 of GATT 1994 prohibits the imposition of quantitative
restrictions, while XI: 2 of GATT 1994 contains rather limited catalogue of exceptions.
Article 2 of the Agreement on Textiles and Clothing (ATC) authorizes the imposition
of quantitative restrictions in the textiles and clothing sector, subject to conditions
specified ... In other words, Article XI:1 of the GATT prohibits what Article 2 of the
ATC permits in equally explicit terms. It is true that Members could theoretically
comply with Article XI: 1 of GATT, as well as with Article 2 of the ATC, simply by
refraining from invoking the right to impose quantitative restrictions in the textiles
sector because Article 2 of the ATC authorizes rather than mandates the impositions of
quantitative restrictions. However, such an interpretations would render the whole
articles or sections of Agreements covered by the WTO meaningless and run counter to
the object and purpose of many agreements ... negotiated with the intent to create
rights and obligations ...

Ibid [7.159] n 403 (emphasis added).
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consistent with its obligations under the GATT/WTO law.'* The
Panel found that the EC’s bananas import regime and licensing
procedures violated its obligations under GATT arts I(1), I1I(4), X(3)
and XIII(1), among others. However, it maintained that the Lomé
waiver has waived the inconsistency of EC measures with GATT art
XIII (1)."° The AB upheld all but three of the Panel’s findings.
Crucially, however, the AB reversed the Panel’s finding that the
Lomé waiver waives the inconsistency of the EC’s allocation of
tariff-quota with GATT art XIII(1)."*” The AB argued that while
waiver is an exception to non-discrimination obligations under
art XIII that must be interpreted strictly, the lack of explicit provision
to that effect under the Lomé Convention makes the Panel’s finding

erroncous. 138

While the AB disagreed with the panel’s interpretation of the Lomé
waiver, which, of course, was crucial, it did not disagree with the
Panel’s broader, if insufficient,'*” definition of conflict.'** Indeed, the

135 The Forth Lomé Convention signed in 1989 between the EC and 70 ACP
countries, contains a provision concerning banana trade. The apparent purpose
of the Convention being to support the development endeavours of these poor
ACP countries, through preferential treatment, parties to the Convention
requested a waiver of EC’s obligations from GATT Art I(1), which was granted
by GATT Contracting Parties, and later extended by the decision of the WTO
General Council, upon which the Panel asserted jurisdiction. Panel Report, EC
— Bananas III, WTO Doc WT/DS27/R/GTM, WT/DS27/R/HND [3.33]-[3.35].

3¢ Ppanel Report EC — Bananas III, WTO Doc WT/DS27/R/GTM,

WT/DS27/R/HND, [7.110].

Appellate Body Report, European Communities — Regime for the Importation,

Sale and Distribution of Bananas, WTO Doc WT/DS27/AB/R (9 September

1997) [188]-[255())] (‘Appellate Body Report, EC — Bananas III’).

138 Appellate Body Report, EC — Bananas I, WTO Doc WT/DS27/AB/R, [179]-

[188].

According to Pauwelyn, conflict of norms may arise in four scenarios: when

there is contradiction between two commands; between command and
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prohibition; between command and exemption; and between prohibition and
permission. Thus, he argues that EC — Bananas Panel ‘lost sight’ on the
conflict between a command and an exemption, Pauwelyn, above n 3, 191.

It should be noted that although the Panel interpreted the notion of conflict
relatively broadly, it nonetheless concluded that the EC acted inconsistently
with its GATT obligations, and such inconsistencies were not waived by Lomé
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AB did not directly deal with the definition of conflict. '*' Therefore,
while the Turkey-Textiles Panel is right in that various WTO Panels
and the AB emphasis on the presumption against conflict, the AB
report on EC-Bananas Il does not show an endorsement of Jenks’
narrow definition of conflict. Indeed, the Panel on Turkey-Textiles
seems to confuse the ‘presumption against conflict’ with Jenks’ strict
definition.'** In fact, the presumption against conflict may even imply
the contrary, as it embraces the principle of ‘effective interpretation’
so that, for example, permissive norms will not be sacrificed to
comply with a prescriptive norm, as Jenks’ narrow definition would
lead to.'*

The EC-Bananas III case represents a classic conflict between
corporate profit and the development aspirations of some of the
poorest nations in the world (and the livelihoods of millions in those
countries). In all fairness, the Panel on EC-Bananas III adopted a
commendably broad definition of the term ‘conflict’ uncommon in
the WTO jurisprudence. Yet, even such broad interpretation of
‘conflict’ did not result in development (one of the overriding goals
of the WTO) trumping over corporate profit. The reason is obvious;
the fundamental conflict lies in the design of WTO law, and that is a

waiver, save the inconsistency of EC with respect to GATT art XIII. The
reversal of the Panel’s findings that the Lomé waiver waives the inconsistency
of the EC’s allocation of tariff-quota with GATT art XIII(1) is not so much
about the scope of the definition of the term conflict; it is rather about the lack
of explicit provision in the convention.

141 The Panel found no conflict between art 2 of TRIMs Agreement and GATT
1994, as it relates to the EC’s import licensing procedures for bananas, stating
that obligations under the two agreements can be complied with without the
need to renounce explicit right. While the AB upheld most of the Panel’s
findings, it didn’t specifically address the alleged conflict between art 2 of
TRIMs Agreement and GATT 1994. It left the Panel’s finding on the issue
intact. Appellate Body Report, EC — Bananas III, WTO Doc WT/DS27/AB/R,
[256].

142 It must also be noted that Jenks discusses presumption against conflict as a

derivative of fundamental principles of treaty interpretation, such as good faith

and reasonableness. See Jenks, above n 51, 428.

A glaring problem of the Panel’s narrow understanding of conflict is that it runs

counter to the principle of effective interpretation, which WTO Panels otherwise

seem to hold dear.
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political choice, which cannot be rectified through liberal
interpretation of terms by anonymous panelists.

2 Canada-Periodicals

Although the issue of conflict between obligations under General
Agreement on Trade in Services (GATS) and GATT 1994 was
entertained, it did not constitute the major source of dispute in this
case, as the defendant conceded that there was none.'** As a result,
the AB did ‘not find it necessary to pronounce on the issue ...".'"
Therefore, contrary to what the panel on Turkey-Textile alludes, there
is little in this case that indicates the AB’s position on the scope of the
definition of conflict of norms.

3 Indonesia-Autos

Automobile exporting rich nations (EC, Japan and USA) complained
that Indonesia’s National Car Program violated its obligation under
GATT art III (national treatment), among others. Indonesia defended
that as a developing nation, it was entitled to provisionally maintain
certain subsidies under art 27(3) of the Subsidies and Countervailing
Agreement (SCM Agreement). Invoking the conflict test adopted by
the Panel on EC-Bananas III, Indonesia claimed that its obligations
under GATT art III cannot be complied with without renouncing its
explicit right under the SCM. The Panel, however, rejected
Indonesia’s defence, stating that ‘obligations of the SCM Agreement
and art I1I:2 are not mutually exclusive’.'*® The Panel reiterated that

144 The main point of contention in the dispute was rather whether Canada’s

measures, ie, prohibition of certain periodicals and its Excise Tax Act, were
consistent with its WTO obligations. See Panel Report, Canada — Certain
Measures Concerning Periodicals, WTO Doc WT/DS31/R (14 March 1997)
[5.19].

Appellate Body Report, Canada — Certain Measures Concerning Periodicals,
WTO Doc WT/DS31/AB/R, (30 June 1997) 19.

Panel Report, Indonesia — Certain Measures Affecting the Automobile Industry,
WTO Doc WT/DS54/R/, WT/DS55/R, WT/DS59/R, WT/DS64/R, (2 July 1998)
(Panel Report, Indonesia — Autos) [14.99].
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the presumption against conflict is particularly pertinent to the WTO
for it is a single undertaking, where all agreements were essentially
negotiated at the same time and forum between the same members.'*’

Clearly, the Indonesia-Autos Panel succumbed to Jenks’ strict
conception of conflict that occurs only where obligations are mutually
exclusive. WTO Panels’ customary emphasis on the presumption
against conflict and adherence to Jenks’ mutual exclusiveness test
seems to have limited the applicability of lex specialis in the WTO
context. '*® According to Pauwelyn, by endorsing the narrow
conception of conflict as suggested by Jenks and Karl, the panel
failed to recognise a contradiction between a right and an obligation
1% Vranes adds that by taking the existence of
mutually exclusive obligations as the only scenario that gives rise to
conflict, the Indonesia-Autos Panel did not even bother itself to

examine the permissive norm relied upon by Indonesia constituted a
150

as a normative conflict.

lex specialis.

To be sure, the panel deliberately refrained from commenting on the
conflict test employed by the EC-Bananas Il Panel."' Indeed, it must
be emphasised that the Indonesia-Autos Panel did not base its
decision on any particular definition (strict or otherwise) of conflict.
Instead, the principal line of the panel’s reasoning is this: subsidy is
one thing, discriminatory taxation is quite another. Thus, the Panel
holds, even though Indonesia may be said to have a right to maintain
actionable subsidies under SCM Agreement, it is not authorised to

47 Ibid [14.28]. The Panel on Turkey Textiles likewise reaffirmed that ‘WTO
obligations are cumulative that members must comply with all of them at all
times unless there is a formal “conflict” between them. In other words, conflict
of rules is interpreted restrictively’. Panel Report, Turkey — Textiles, WTO Doc
WT/DS34/R, [9.92].

48 JLC Report, UN Doc A/CN.4/L.682, [75].

149 Pauwelyn, above n 3, 193.

150 Vranes, above n 4, 399-400.

131 ‘In examining this issue, we need not decide whether the test suggested by the

Bananas III panel report with regard to the interpretative note to Annex 1 A is

the correct one in the WTO context’. Panel Report, Indonesia — Autos, WTO

Doc WT/DS54/R/, WT/DS55/R, WT/DS59/R, WT/DS64/R, [14.98].
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impose discriminatory taxes. > In view of this reasoning, it is
tempting to say that criticisms against the Panel are unfair. However,
the Panel’s position on the issue is unambiguous. The Panel hesitates
to directly comment on whether contradiction between a right and an
obligation constitutes a conflict, although that was Indonesia’s main
argument. Instead, the Panel preferred to reveal its position in a
footnote, where it equated normative conflict with the existence of

‘mutually exclusive obligations’.'>®

In general, although many WTO disputes are triggered by conflict
between the pursuit of free trade and non-trade values, WTO panels
generally seem reluctant to pronounce the existence of normative
conflict. Even when they rarely assert the existence of conflict, as the
above cases illustrate, panels and the AB generally tend to lean
towards a narrow definition of conflict. The bananas trade saga in
particular may be taken as a typical clash between trade and
development issues or even between corporate profit and the right to
development.'** Yet, and this is rarely emphasised, both the Panel and
the AB treated the issue as an intra-systemic conflict between
different GATT/WTO rules, not as a conflict between the WTO law
and the Lomé Convention. In fact, the Panel basically conceded, as

52 Panel Report, Indonesia — Autos, WTO Doc WT/DS54/R/, WT/DS55/R,
WT/DS59/R, WT/DS64/R, [14.98]:
Indonesia argues that there is a conflict because the SCM Agreement ‘explicitly
authorizes” measures to provide subsidies that are prohibited by Art III(2) of
GATT. Assuming that such ‘explicit authorization’ is the correct conflict test in
the WTO context, the SCM Agreement clearly does not authorise members to
impose discriminatory product taxes.

'3 Panel Report, Indonesia — Autos, WTO Doc WT/DS54/R/, WT/DS55/R,

WT/DS59/R, WT/DS64/R n 1284.

While market access to the EC determines the lives of millions of banana

growers in ACP countries, the United States was involved in this case because it

believed that its enterprises operating in Latin America (note that the United

States is not a banana exporter) were affected by the preferential treatment the
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poor were receiving. That just five companies, namely, Dole, Del Monte,
Chiquita, Fyffes and Noboa, control around 80% of the global banana trade is
indicative of the interests involved in the ‘banana trade war’. See Anup Shah,
The Banana Trade War (3  January 2010) Global Issues
<http://www.globalissues.org/article/63/the-banana-trade-war>.
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the EC and ACP countries have argued, that it was not authorised to
interpret the Lomé Convention. However, since the Lomé waiver was
granted by GATT Contracting Parties, and later extended by the
WTO General Council, it asserted jurisdiction only to the extent that
‘the Lomé Convention became a GATT/WTO issue’.'> In short,
WTO panels are overtly reluctant to ensure the consonance of WTO
law with other principles of international law.

To be sure, without interpreting non-WTO law, there is no apparent
way a WTO panel could interpret WTO law consistently with other
norms of international law. It is true that art 3(2) of the DSU cautions
(perhaps superfluously) that recommendations and rulings of the DSB
cannot alter the rights and obligations of members as provided in the
covered agreements.'*® Unmistakably, this is an instruction for the
DSB to adhere to legal formalism, which is believed to enhance
predictability and certainty.'”’ That is, clarifying what the law
without being concerned about what it ‘ought to’ be, for the
substantive content of trade rules can only be determined by
politicians (negotiators). Whether law can be construed without
involving a degree of law-making is a philosophical question that
cannot be entertained here. There is little doubt, however, that
although Panel and AB findings have the status of a report (rather
than a judgment), there is already a body of jurisprudence which is
frequently appealed to by commentators and panels. Despite the
express legislative proscription against law-making, few will be

is’,

5 Panel Report, EC Bananas III, WTO Doc WT/DS27/R/GTM,
WT/DS27/R/HND, [9.97]-[9.98].

The last sentence of the sub-article goes: ‘Recommendations and rulings of the
DSB cannot add to or diminish the rights and obligations provided in the
covered agreements’. If this provision is instruction for panels not to engage in
treaty-making for member States, then that is superfluous. But if this is a
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proscription to panels that they ought to confine themselves to ‘covered
agreements’, and should not consult other principles of international law, then
there is a fundamental problem.
137 Providing security and legal certainty is the principal reasons for creating the
DSB. See Marrakesh Agreement Establishing the World Trade Organization,
opened for signature 15 April 1994, 1867 UNTS 3 (entered into force 1 January

1995) annex 2 (‘DSU’) art 3(2).
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convinced that the WTO jurisprudence has no bearing on substantive
trade policies of its members. Some even believe that ‘the WTO
dispute settlement system has been far more an exercise in policy-
making and far less an exercise in even-handed interpretation’.'>®
Also, indeterminacy being inherent in the nature of law, it may not be
plausibly argued that every right and obligation emanating from the
WTO law is predetermined in unambiguous terms. After all, WTO
law, like any law, is not composed solely of crystal clear rules, but
also broad and abstract principles. Even core principles, such as the
Most Favored-Nation Treatment (MFN) and National Treatment (NT)
are formulated so broadly, subject to complex exceptions which are
open to interpretation. "’ Indeed, disputes are in the first place
referred to a WTO panel (or any tribunal) because there is some legal
indeterminacy. Although contentions may extend to issues of fact as
well, there is normally less reason to fight a case where the law is
certain.'®’

It is, therefore, pertinent to ask whether art 3.2 is a restriction on the
body of law a panel can take into account. The provision can be
understood in either of the following two ways: one, the DSB should
simply confine itself to covered agreements; or that the DSB may
consider other relevant norms of international law, but it nonetheless
cannot make new obligations for the parties in dispute, like any
tribunal should not. Given the fact that the same provision requires
the interpretation of WTO law in accordance with customary rules of
international law, the second understanding is more plausible.'®' The
Korea-Procurement panel shares this view when it elucidates that not

138 John Greenwald, ‘WTO Dispute Settlement: An exercise in Trade Law

Legislation?’ (2003) 6(1) Journal of International Economic Law 13.
MEFN and NT principles are moderated by a number of complex exceptions,
some of which are highly sweeping and broad (arts XX and XXI come to mind).
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160 See generally Sol Picciotto, Regulating Global Corporate Capitalism

(Cambridge University Press, 2011) 361.
te1 Indeed to state that customary rules of interpretation shall apply implies that
other ‘relevant rules of international law’ may also apply, as provided under

VCLT art 31(3)(c).
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only rules of interpretation but also other rules of international law

may apply via DSU art 3.2. The panel states:
We take note that Article 3.2 of the DSU requires that we seek within the
context of a particular dispute to clarify the existing provisions of the
WTO agreements in accordance with customary rules of interpretation of
public international law. However, the relationship of the WTO
Agreements to customary international law is broader than this.
Customary international law applies generally to the economic relations
between the WTO Members. Such international law applies to the extent
that the WTO treaty agreements do not ‘contract out’ from it. To put it
another way, to the extent there is no conflict or inconsistency, or an
expression in a covered WTO agreement that implies differently, we are
of the view that the customary rules of international law apply to the
WTO treaties and to the process of treaty formation under the WTO.'®

In the same vein, art 7.1 of the DSU limits the jurisdiction of WTO
panels to claims arising from WTO covered agreements. It is thus
argued that the mandate of WTO panels is limited to examining
exclusively rights and obligations under WTO agreements. Hence, if
a defendant State claims that it cannot perform its WTO obligation
because it conflicts with, say, its obligation under human rights law,
the panel should ignore such a claim.'® WTO panels appear so
cautious not to overstep their mandate under art 7.1. Yet, it cannot be
claimed that a panel can base its ruling solely on covered
agreements.'**

162 Panel Report, Korea — Measures Affecting Government Procurement, WTO

Doc WT/DS163/R, 00-1679 (1 May 2000) [7.96].

In Turkey-Textile, for example, India argued that:
although it might be true that Turkey faced conflicting obligations in the WTO and in
its bilateral agreement with the European Communities [which Turkey claimed], this
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issue was not germane to the task of the Panel, whose mandate according to Article 7.1
of the DSU was to examine exclusively Turkey’s obligations under the WTO
agreements cited by the parties to the dispute, not any other treaties accepted by
turkey ... So far, all panels faced with ... [similar] situation had simply ignored it and
left to the defendant to decide how to resolve its conflict of international obligations.
Panel Report, Turkey-Textiles, WTO Doc WT/DS34/R, [3.31].
o4 Circumscribing the material jurisdiction of panels does not imply that they are
precluded from applying other rules of international law. WTO law, like any
treaty law, is built on the background of general international law. After all, it is
with our preexisting understanding of the concept of law, treaty, legal dispute,
evidence, burden of proof, etc, that we approach WTO law. See Pauwelyn,

above n 3, 460.
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It should be conceded, however, that even with a broad approach to
applicable law, there is only so much that a WTO panel or AB can do.
The conflict involved is more profound and systemic than could be
remedied by a broader interpretation of the notion of ‘conflict’.
Besides, despite the overemphasis about the ‘compulsory jurisdiction’,
the conclusions of WTO panels as well as of the AB result only in
recommendations to the losing party for its future behaviour.'®® The
defending party may choose to ignore such recommendations, if it
can afford to cope with possible retaliatory countermeasures by the
winning party, which turns the issue into a question of power than of
principles. In the United States-Trade Measures Affecting Nicaragua,
for example, the United States, claiming that the activities of the
Government of Nicaragua constituted a threat to its national security,
invoked GATT art XXI and banned almost all imports from and
exports to Nicaragua. Although Nicaragua complained and a panel
was established, it was of no avail. First, the Panel rightly decided
that it cannot examine the validity or motivation for the invocation of
art XXI:(b)(iii) by the United States (art XXI leaves no room for
evaluating the substantive merit of the of members’ measures).'®
Second, even if the Panel were to find the US measure to be
inconsistent with its GATT obligations, the ultimate remedy
Nicaragua would obtain would be waiver of its GATT obligations
towards the United States, which had already been rendered
meaningless by the two-way embargo.

It should be underlined, therefore, that there are structural issues that
cannot be resolved through the dispute settlement, no matter how
broadly the notion of conflict is defined. In particular, the conflict
between the WTO and human rights is primarily normative, not

165 According to Jackson, for example:

the WTO operates an extraordinarily powerful dispute settlement system, which is
basically unique in international law history. This system has rare characteristics for an
international institution: mandatory jurisdiction and submittal to its procedures, as well
as an appellate process ...

Jackson, above n 105, 22.

GATT Panel Report, United States — Trade Measures Affecting Nicaragua,

GATT Doc L/6053 (13 October 1986) [1.2].

166



74 International Trade and Business Law Review

technical in nature. As a result, even if WTO panels were willing and
as powerful as they are often portrayed, there is little room for them
to ensure that the pursuit of trade is consistent with human rights
norms. It is well known, for example, that agricultural subsidy in rich
countries shatters the livelihoods of millions of poor farmers in poor
countries.'®” From a technical point of view, however, since export
subsidy in agriculture is legitimate, the practice may not be
successfully challenged merely because it ruins the lives and
livelihoods of poor farmers in poor countries. '® Similarly, a trade
measure may not be held illegitimate under the WTO, even though it
destroys millions of jobs. Although creating, rather than destroying
jobs, is one of the ostensible goals of the WTO, the fact that those
goals have not been translated into binding rules means there is little
WTO panels can do to resolve the conflict between trade and
employment issues. These are not technical issues amenable for
judicial determination; they are profound normative conflicts that can
be addressed only through political negotiations. It took political
negotiations to ensure that ‘“TRIPS does not and should not prevent
members from taking measures to protect public health’. '

167 Peter Brabeck, former CEO of Nestlé, the world’s largest food and beverages

company, sums it up:
In the industrialised countries, agricultural products are subsidised to the tune of US1
billion per day ... We cannot consume all these products and so we create mountains
of butter and milk. After that we export them at extremely low prices to developing
countries. The local farmers do not stand a chance [to withstand the competition]. Why
do all developing countries have these huge urban slums? Because their people can no
longer find work in the countryside and must flee to the cities. Who is responsible?
The agricultural subsidies.

Peter Brabeck, quoted by Jean Ziegler, (former) UN Special Rapporteur on the

Right to Food, Report of the Special Rapporteur on the Right to Food, UN

Commission on Human Rights, 62™ Session Agenda Item 10, UN Doc.

E/CN.4/2006/44 (16 March 2006) [29].

While export subsidies in manufactured goods have been prohibited since 1955,

export subsidy in agriculture continues to be legitimate, subject to the ‘equitable
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share’ provision of the GATT art XVI:3 and some specific requirements under
the AoA.

Following a strong international campaign for access to essential medicines,
WTO members finally declared that access to medicine has priority over TRIPS
obligations. See Doha Declaration on the TRIPS Agreement and Public Health,
WTO Doc WT/MIN (01)/DEC/2 (20 November 2001) [1]-[4]. It is apparent
that this declaration does not constitute an amendment of the TRIPS. Yet, it is a
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Importantly, the stated goals of the WTO must be reflected in the
operative rules of the organisation. Absent concrete rules, no stretch
of interpretation of ‘conflict’ can ensure that the WTO operates
consistently with its own goals, much less with other norms of
international law. It is based on such recognition that we shall
approach the conflict between WTO system and human rights.

IV CoNFLICT BETWEEN THE WTO AND HUMAN RIGHTS

The WTO’s goals are well known and uncontroversial. As enshrined

in the opening paragraph of the preamble of the agreement

establishing the organisation, the WTO was set up for the purpose of:
raising standards of living, ensuring full employment and a large and
steadily growing volume of real income and effective demand, and
expanding the production of and trade in goods and services, while
allowing for the optimal use of the world’s resources in accordance with
the objective of sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing so in a

manner consistent with their respective needs and concerns at different
levels of economic development.'”

Raising the living standards of people around the world sums up the
WTO’s raison d’étre.'”" The trading regime, it is conventionally
argued, is based on utilitarian ethos. The case for free trade is entirely
based on ‘consequentialist’ arguments.'’? Expanding trade per se has
never figured as a goal; it is just a means to an end. Even the
staunchest defenders of free trade have not argued on non-
instrumental grounds (ie, trade for its own sake). Some commentators

remarkable political concession by WTO members that recognises the primacy
of public good over private profit.

Marrakesh Agreement, Preamble para 1.

Apart from concerns for the environment and sustainability, and the issue of
services, these were the same objectives GATT Contracting Parties sought to
achieve. The premise is that expanding trade creates jobs and boosts real
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income, leading to higher standards of living.

Sen defines consequentialism as a component of utilitarian moral theory that
judges the rightness of actions and choices ‘entirely by the goodness of the
consequent state of affairs’. Amartya Sen, Resources, Values and Development
(Harvard University Press, 1984) 278.
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regard Ernst-Ulrich Petermann as the lone champion of ‘freedom to
trade’.!”” However, even Petersmann advances his argument more by
relying on the instrumentality of ‘mutually beneficial economic
cooperation among citizens across frontiers’ for the fulfillment of
human rights than by taking free trade as a freestanding value or
right.'”* Indeed, neither Petersmann nor any other scholar has asserted
the existence of ‘a right to trade’ as part of positive international

1
law.'”

Therefore, since the WTO’s institutional existence is justified
principally, if not solely, by the goal of raising standards of living
around the world, its legitimacy must be judged entirely based on its
consequence on the lives of people.'’® Whether and to what extent it
helps enhance people’s living standards should be the principal

173 See, eg, Sarah Joseph, Blame it on the WTO? A Human Rights Critique (Oxford
University Press, 2011) 33; see also generally Philip Alston, ‘Resisting the
Merger and Acquisition of Human Rights by Trade Law: A Reply to
Petersmann’ (2002) 13 European Journal of International Law.

He argues, for instance, that the
UN human rights law must overcome its ‘anti-market bias’ and recognise that
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‘economic freedoms’ (eg, to exchange private goods and services) are no less
important for the survival and personal development of individuals than civil and
political freedoms ... On the other side, the emerging global integration law (eg, of the
WTO) must be construed in conformity with the universal human rights obligations of
the UN and WTO member states.
Ernst-Ulrich Petermann, ‘Human Rights, Markets and Economic Welfare:
Constitutional Functions of the Emerging UN Human Rights Constitution’ in
Frederick M Abbott, Christine Breining-Kaufmann, and Thomas Cottier (eds),
International Trade and Human Rights: Foundations and Conceptual Issues
(University of Michigan Press, 2006) 35.
Yet, although Petersmann argues mainly by drawing upon international human
rights theory, his argument does not seem to sit well among human rights
scholars. Some of his critics link his proposition to ‘ordoliberlism’, which may
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have ‘extremely negative consequences’ on human rights. See Alston, above
n 173, 815; see also generally Robert Howse, ‘Human Rights in the WTO:
Whose Rights, What Humanity? Comment on Petersmann’ (2002) 13 European
Journal of International Law 651.

Even without such explicit references, the legitimacy of the WTO (or any
institution for that matter) must ultimately be assessed by reference to the results
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in human terms.
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yardstick to judge the WTO."”” It must be stressed here that unlike
terminologies, such as cooperation or discrimination, which carry
different shades of meaning in the context of WTO law and that of
human rights law, standard of living represents the same value in both
contexts.'”®

The WTO goals draw striking similarity, both in language and
essence, with human rights. Raising living standards is what it takes
to ensure the realisation of the human right to adequate standard of
living (and virtually all other socioeconomic rights). However, and
this is paradoxical, critics label the WTO as a “veritable nightmare’
for the world’s poor. '’ The trading regime is blamed for
compromising human rights.'®® The vexing question thus is this: if the

17 Indeed, other benefits of trade, such as the promotion of international peace are

essentially derivative. Unlike what is commonly stated, the WTO was not
established for the purpose of promoting international peace (a goal envisaged
only by the Havana Charter). Yet, trade may still promote peace indirectly, as
people who enjoy adequate standard of living may be less prone to be agitated
by drums of war. That seems to be what US President Franklin D Roosevelt
alluded to when he stated: ‘People who are hungry and out of a job are the stuff
of which dictatorships are made’. Franklin D Roosevelt Presidential Library and
Museum, State of the Union Message to Congress (11 January 1944)
<http://www.fdrlibrary.marist.edu/archives/address_text.html>.

178 See below Part IV(A).

17 It is the position of the UN that trade liberalisation is not an unmixed blessing;
for all its benefits, it also undermines the enjoyment of human rights. One is
reminded of one of the earliest and most provocative reports by UN Special
Rapporteurs on globalisation and its impact on the full enjoyment of human
rights that labelled the WTO as a ‘veritable nightmare’ to the world’s poor. See
J Oloka-Onyango and Deepika Udagama, The Realization of Economic, Social
and Cultural Rights: Globalization and its Impact on the Full Enjoyment of
Human Rights, Preliminary Report Submitted in Accordance with Sub-
Commission Resolution 1999/8, 52™ sess, Agenda Item 4, UN Doc.
E/CN.4/Sub.2/2000/13 (15 June 2000).

180 Note that the topic of trade and human rights almost always refers to the impact

of trade on ‘socioeconomic’ rights. There is no evidence that trade liberalisation

leads directly to, say, the suppression of free expression. There is substantial
evidence, however, that free trade may lead to job losses and with that the loss
of livelihoods, which, of course, may in turn effectively kill off other rights.

That is the apparent reason why the issue of trade and human rights moves the

poor more than the well-off.
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WTO is created to enhance the aforementioned goals (that should
ordinarily be disproportionately beneficial to the poor), how can the
WTO be anti-poor? That is, how can raising living standards (which
is the principal goal of the WTO) conflict with, say, the right to
adequate standard of living? This is the fundamental question that we
shall now turn to. Before that, however, it is important to dispel
contentions on the existence of normative conflict between WTO law
and human rights.
A Dispelling Contentions

The WTO itself concedes that in trade, like in any competition, some
win while others lose, temporarily or permanently.'®' That is however
generally considered as an incidental cost of liberalisation (not a
human rights violation). But there should be no illusion here: if an
individual loses their job permanently because of trade agreements,
their rights are all but shattered.'®* The amount of aggregate gains
derived to the rest of the society does not make such violation any
more legitimate.'® Yet, when the issue is characterised in normative
terms, it becomes a subject of contention. Trade advocates generally
deny the existence of normative conflict between trade liberalisation
and human rights. There are two common (and contradictory)
approaches of denying conflict: one is by secluding trade from human
rights; the other is by confounding the two."®* In other words, of the

181 See WTO, ‘World Trade Report: Trade in a Globalized World” (Report, 2008)
123.

It is a question of elementary justice that someone who has been made worse off
by some positive action (in our context, a trade agreement) than they would
have been otherwise has suffered injustice.

Proponents of liberalisation maintain that even though some sections of society
may be victimised, opening markets is still the surest way to help the poor.
However, there should be concrete mechanisms whereby individuals thus
affected can be compensated. Otherwise, the whole enterprise will be
illegitimate if some sections of society were to pay the price in order for others
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to reap the benefits. Trade, like other State policies, has to be reconciled with
pre-exiting entitlements of individuals.

The first one is based on treating international trade as a separate regime from
human rights or even the wider public international law. ‘To many negotiators
and other WTO experts in Geneva’, Pauwelyn observes, ‘the fact that WTO law
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three criteria that must be fulfilled for conflict of norms to arise
(discussed above) the existence of the two, ie, ‘same subject matter’
and ‘incompatibility’ is somehow contested. It is now in order to
probe these claims in turn.

1 Otherness Argument

That the WTO is a self-contained regime, which should not be
constrained by human rights considerations, had been the traditional
line of argument along which its advocates brush aside human rights
criticisms. However, the WTO treaty itself directs that WTO law
should be clarified ‘in accordance with customary rules of
interpretation of public international law’.'®* Accordingly, the AB
reaffirmed in its very first and much quoted report that the WTO
agreements ‘are not be read in clinical isolation from public
international law’.'®® Such explicit position of the AB, one would
expect, would cast away any doubts that the WTO is not a self-
contained regime.'®’ It did not. In practice, the WTO still operates in
‘clinical isolation’ from human rights law. Indeed, its former Director
General openly declared: ‘the WTO ... does not take into account

other international norms and other international organisations’.'®®

was “just” a branch of the wider corpse of international law comes as a
surprise’. Pauwelyn, above n 3, 26.
' DSUart3.2.
186 Appellate Body Report, US — Gasoline, WTO Doc WT/DS2/AB/R, AB-1996-1,
17.
According to Pauwelyn, the textual reference of the DSU to public international
law ‘is a death-blow’ for those who maintain that the WTO is a self-contained
regime. However, those who hold the opposite view remain unconvinced. See,
eg, Malgosia Fitzmaurice and Panos Merkouris, ‘Canons of Interpretation:
Selected Case Studies from the World Trade Organization and the North
American Free Trade Agreement’ in Malgosia Fitzmaurice, Olufemi Elias and
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Panos Merkouris (eds), Treaty Interpretation and the Vienna convention on the
Law of Treaties: 30 Years on (Martinus Nijhoff Publishers, 2010) 160.

188 Pascal Lamy, WTO Director General, ‘The WTO in the Archipelago of Global
Governance’ (Speech delivered at the Institute of International Studies, Geneva,
14 March 2006) <http://www.wto.org/english/news_e/sppl_e/sppl20_e.htm>.
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However, do trade and human rights deal with entirely separate
subject-matters? Are the objectives of trade in raising standards of
living, increasing employment, and the like substantively dissimilar to
the right to adequate standard of living, the right to employment, etc?
Is a trade policy that results in loss of jobs and livelihoods not a
violation of human rights? The answer to these questions very much
depends on our conception of legal norms and normative conflict.
From a formal (or technical) point of view, it may be argued that
WTO law does not conflict with human rights law because its rules
are crafted so carefully to shun human rights. However, conflict of
norms is a question of substantive coherence as well. As such, not
only formal rules, but also the principles and reasons that inform such
rules should be taken into account.'®

Arguments that highlight the separate nature of trade and human
rights are underpinned by two related hypotheses: WTO is unrelated
to the UN; and WTO law makes no reference to human rights. When
subjected to scrutiny, each of these hypotheses runs into difficulties.

a) The WTO is Unrelated to the UN

Insinuated in this argument is this: whatever their obligations under
the UN framework, human rights cannot be invoked to challenge
trade measures of WTO members. The institutional separation of the
WTO from the UN seems to have led people to believe that the WTO
is somehow a secluded territory. However, the overriding character of
the UN Charter makes this view problematic. Within or without the
UN framework, bilateral or multilateral, all treaties must be consistent
with the UN Charter.'”® Therefore, the absence of formal institutional
relation between the UN and the WTO does not absolve member
States of their human rights obligations. It must also be stressed that
the WTO is but a forum where its members take all-important
decisions. "' There should be no illusion, therefore, that member

189 See above Part I1I.

190 See above n 68.

191 The WTO is not a supranational entity that imposes its will on States. Although

a full-fledged legal entity, the WTO is but a forum for member States to
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States have the obligation to ensure that whatever they do through the
WTO coheres with their obligations under international human rights
law.

b) WT'O Law Makes no Reference to Human Rights

It is true that even where nothing but human rights is at stake, non-
human rights vocabularies are preferred at the WTO."”* Shying away
from human rights vocabularies does not, however, render human
rights norms impertinent to the WTO. Indeed, common vocabulary is
not a necessary condition for conflict of norms to arise. As indicated
under art 30 of the VCLT, it suffices that two norms relate to the
same subject matter and be incompatible. Few would be prepared to
argue that the WTO’s principal goal of raising living standards is an
unrelated subject matter to the right to an adequate standard of living.
Indeed, the ‘separate subject matter’ argument, presently seems to be
displaced by a contrary claim: sameness. It is argued that trade and
human rights are based on the same fundamental values; hence, there
is little or no conflict between them. Interestingly, the shift in the
premise does not seem to alter the conclusion.

negotiate trade rules, settle trade disputes, etc. Contrary to popular perception of
the WTO as a global powerhouse, it is member States that actually decide
virtually everything at the WTO. Unlike other inter-governmental organisations,
such as the World Bank that designs and executes projects all over the world,
the trading regime neither makes laws nor conducts trade by itself. Hence, the
WTO and human rights debate should not overlook the fact that the primary
obligation to make WTO rules and operations consistent with human rights
norms rests on States.
192 For example, the impact of TRIPS on individuals’ right to health has always
been at the heart of the trade versus human rights debate. However, while WTO
members were in the end forced to agree that, in case of conflict, public health
trumps over TRIPS, they, consistent to the tradition of avoiding human rights
language, recognised Members States’ right to protect public health (which in
fact is an obligation rather than a right), rather than the human right to health.
See Doha Declaration, above n 170, [4].
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2 Sameness Argument

This approach trivialises the conflict between trade and human rights
by amplifying the virtues of trade and how it links to and maximises
freedom. Some even claim that trade is actually a human right in
practice. Pascal Lamy, former WTO Director General, argued that
human rights and trade are mutually supportive, thus much of the
distrust between trade and human rights communities is simply the
outcome of ignorance. He stated:

The history of the relationship between trade and human rights is a
history of suspicion, and to some extent of deliberate reciprocal
ignorance ... Yet, trade goes hand in hand with human right ... One too
often forgets that human rights and trade rules, including WTO rules, are
based on the same values: individual freedom and responsibility, non-
discrimination, rule of law, and welfare through peaceful cooperation
among individuals. Not only are they based on the same fundamental
values; they are also the result of common concerns. Both human rights
and global trade rules were considered a key element of the post-World
War II order, a rampart against totalitarianism. It is no coincidence that
the seeds of the multilateral trading system were planted at the same time
as the Universal Declaration on Human Rights was being drafted in the
mid-1940s. Both were seen as indispensable to world peace ... Human
rights are essential to the good functioning of the multilateral trading
system, and trade and WTO rules contribute to the realization of human
rights.'

This claim that trade is almost human rights in practice marks a
partial reversal from the traditional ‘self-contained’ regime argument.
While the two are contradictory positions, they both downplay the
existence of normative conflict between the two fields. The claim that
both the WTO system and human rights are underpinned by common
values of individual freedom, non-discrimination, rule of law,
welfare, cooperation, and so on sounds appealing. However, closer
scrutiny reveals that these terminologies represent different
substantive values in the context of WTO than their ordinary

193 Pascal Lamy, ‘Towards Shared Responsibility and Greater Coherence: Human

Rights, Trade and Macroeconomic Policy’ (Speech delivered at the Colloquium
on Human Rights in Global Economy, Co-organized by the Council of Human
Rights and  Realizing  Rights,  Geneva, 13 January  2010)
<http://www.wto.org/english/news_e/sppl_e/sppl146_e.htm> (emphasis added).
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meaning. Indeed, if the WTO’s consistent dissociation of itself from
human rights is not a sufficient indication that human rights are
actually seen as obstacles to the pursuit of trade, the fundamentally
different values the above concepts promote in the context of the
trading regime provide an unmistakable answer.

a) Freedom

For trade proponents, WTO law guarantees economic freedoms by
ensuring, among others, freedom of contract, property rights and non-
discrimination. This seems indeed the main thesis of Petersmann. It is
argued that although WTO law is concerned only with economic
liberties, they are fundamental and instrumental to the enjoyment of
other freedoms. '** ‘Free trade’ is thus all about freedom and
prosperity. The difficulty begins when one asks: whose freedom?

Alston counters that the freedoms alluded to by Petersmann are in
fact not rights conferred upon individuals, intellectual property rights
being the only exception.'” In fact, even in the case of intellectual
property, WTO does not directly guarantee any right to the individual.
Individuals do not have standing at the WTO. True, legal standing is
one thing, substantive right is quite another. Yet, the fact remains that
individuals do not have any right deriving directly from WTO
agreements. % In Pharmaceutical Manufacturers’ Association of
South Africa v the President of South Africa,"’ for example,
pharmaceutical companies challenged the government of South
Africa mainly on the ground of unconstitutionality and violation of
property rights under domestic law and only secondarily on the basis

194 See generally Ernst-Ulrich Petersmann, ‘Human Rights, International Economic

Law and Constitutional Justice: A Rejoinder’ (2008)19 European Journal of
International Law.
195 See Alston, above n 173, 826.
196 It may be claimed that individual interests are protected indirectly through
States that may bring claims when such interests are violated. But that depends
less on individual interests per se than on the significance of the interest
involved. In practice, States fight cases on behalf of their wealthy corporations.
7 [2000] 2 SA 674.
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of inconsistency with the TRIPS. '™ In short, although WTO
agreements are concluded essentially to facilitate trade between
private entities, reciprocal rights and obligations accruing from such
agreements go to member States, not individuals.'”® That individuals
‘are seen as objects rather than as holders of rights’ under the WTO,
dispels the claim that free trade is almost the same as individual
freedom.””” Indeed, unlike the allusion quoted above, lopsided deals
such as the TRIPS and the AoA are not aimed at promoting individual
freedom.

In fact, the concept of freedom in ‘free trade’ refers to the reduction
of trade restrictions so that goods and services can easily penetrate
State borders. It guarantees the free movement of goods and services,
not of people. It does not guarantee anything to the individual.
Neither can it be invoked by individuals directly nor can it be a
ground for complaint before a WTO Panel. It is all about goods and
services, and traders (typically corporations) to trade freely, and that
is entirely different from the fundamental freedoms of individuals
guaranteed by human rights instruments.

b) Non-discrimination

Non-discrimination in the context of the WTO has nothing to do with
the fundamental freedom of individuals to be treated without
distinction on the grounds of race, sex, religion, nationality, status,
etc, as guaranteed in the UN Charter, UDHR, and other human rights
instruments. Again, it is not even about people. It is all about goods.
It essentially refers to the MFN and NT clauses under GATT arts 1
and III respectively. The MFN clause obliges a WTO member to
accord imported products no less favourable treatment than it accords

198 See generally Holger Hestermeyer, Human Rights and the WTO: The Case of

Patents and Access to Medicines (Oxford University Press, 2007) 13.
199 To be sure, trade presupposes property right, freedom of contract, etc. These
rights are, however, beyond the proper ambit of the WTO. Although economic
globalisation, of which trade is the core component, proceeds based on selective
reading of Locke’s justification for property right, a violation of property rights,
may not, for example, lead to a complaint before the WTO Panel.

200 See Alston, above n 173, 826.
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to like products originating from its most favoured nation (making
trade concessions among members automatically multilateral), while
NT principle prohibits WTO members from subjecting imported
goods to internal taxes and charges in excess of those imposed on like
domestic products. Article 4 of the TRIPS Agreement, for example,
obliges WTO members to ‘immediately and unconditionally’ accord
to IP holders (which typically means multinationals that effectively
lobbied for the incorporation of TRIPS into the WTO system) ‘any
advantage, favor, privilege or immunity’ they accord to their
nationals.

The goal of non-discrimination that the WTO promotes is economic
efficiency, not human rights. Its implication practically may even be
that weaker domestic producers will be driven out of their local
market by powerful international competitors.””’ Thus, contrary to
human rights concept of non-discrimination that provides protection
to the weaker, the principle of trade non-discrimination typically
protects the interests of the stronger players. It is indeed only by
deviating from the principle of non-discrimination that WTO
members provide certain safeguards for their weaker traders.
Crucially, the principle of non-discrimination, like other ethos of the
WTO, emphasises on formal non-discrimination, as opposed to
substantive non-discrimination. It is about, for example, applying the
same rules on powerful agribusiness that influence trade policies and
receive billions of dollars in government subsidies and voiceless poor
farmers that struggle to feed their family. There can be no illusion on
who wins in such a lopsided game; and the principle of non-
discrimination only perpetuates the status quo. Veiled in such formal
non-discrimination 1is, therefore, deep structural and substantive
discrimination.”””

201 ‘Indeed, part of the point of the WTO is to drive the less advantaged out of

business on the basis that they are less efficient than the more advantaged’.
Joseph, above n 173, 39.

See generally, the Commission on Human Rights, Analytical Study of the High
Commissioner for Human Rights on the Fundamental Principle of Non-
discrimination in the Context of Globalization, Report of the High
Commissioner, UN Doc E/CN.4/2004/40 (15 January 2004) [16]-[42].
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¢) Rule of Law

Rule of law is an essentially fluid concept. It may mean different
things, and may serve different or even contradictory purposes. Take,
for example, the following two statements. One, rule of law is the
underpinning of the WTO system. Two, rule of law is a useless
concept in the context of the WTO. No doubt, these two statements
are contradictory. Yet, both may be somehow correct, depending on
how one conceptualises rule of law. The first one is correct because
the WTO is based on the recognition of the formal equality of its
members, and in principle all members play by the same set of rules.
Where a member breaks a rule, the affected member may obtain
formal justice before a formally impartial panel that decide cases
based on predetermined rules. Thus, although WTO Panel decisions
are made in closed session by anonymous panelists, the process
promotes formal rule of law.?” On the other hand, the second
statement may be correct not only because the rules of the game are
essentially set by the dominant players,*** but also because the kind of
justice dispensed by a WTO Panel may practically be useless for

203 Art 14 of the DSU requires that panel proceeding shall be confidential. The full
text of the provision is thus:
Confidentiality,
1. Panel deliberations shall be confidential.
2. The reports of panels shall be drafted without the presence of the parties to the
dispute in the light of the information provided and the statements made.
3. Opinions expressed in the panel report by individual panelists shall be anonymous.
204 Joseph, above n 173, 63:
The negotiating culture of the GATT served to exclude numerous Members from
important aspects of deal-brokering. Policies and treaties were negotiated in notorious
‘Green Room’ meetings to which only certain Members were invited, and in which
discussions were secret. Green Room decisions were then presented to other Members
as faits accomplis.
See also UNDP, Human Development Report: Deepening Democracy in a
Fragmented World (New York, 2002) 118. The Green Room is not a physical
structure; it is a process in which heads of delegates (of the powerful few),
under the Chairmanship of the WTO Director General, negotiate to curve an
informal consensus: World Trade Organization, How the meeting was organized
(July 2008) <http://www.wto.org/english/tratop_e/dda_e/meet08 org e.htm>.
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those that lack the power to take retaliatory countermeasures.”’’ That
is essentially the main reason why the weakest members of the WTO
do not have recourse to the DSB. Substantive justice at the WTO
depends more on economic power than principles. Rule of law at the
WTO resembles a criminal justice system in which the judge passes a
guilty verdict, and leaves the convict and their victim to fight a duel,
if they wish to. And the credibility of a system of law that does not
provide minimum guarantees for its weaker subjects is always open to
question. Of course, there is a counter argument to this that
essentially emphasises the distinction between judicial enforcement at
domestic and international levels. It is argued, for example, that at the
international stage, persuasion, not coercion is all that matters for
even weaker countries are strong enough to resist coercion. It is
argued that States are generally inclined to comply with juridical
rulings for they have interest in the efficacy of the legal system they
established.’® Yet, it is not uncommon to see WTO member States
ignoring panel recommendations.

The concept of rule of law depends on the role law is sought to play
in a given society. If the aim is to ensure substantive justice, then that
seems a far cry at the WTO. Importantly, rule of law in the context of
the WTO concerns rules applicable in the treatment of products, not
of people. Thus, it essentially guarantees nothing to human beings as
such.

205 The WTO DSU is a significant improvement from the GATT dispute settlement
system in which a panel ruling would be adopted only if all parties, including
the defendant State agreed. With the establishment of the WTO, that tradition
has basically been reversed. Now, a ‘negative consensus’ applies so that a ruling
is adopted automatically unless all members, including the winning State are
opposed to it.

26 See, eg, Robert E Hudec, ‘The Adequacy of WTO Dispute Settlement Remedies’
in Bernard Hoekman Aaditya Mattoo and Philip English (eds), Development,
Trade, and the WIO: A Handbook (World Bank, 2002) 82.
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d) Welfare

Increasing economic welfare provides the overriding, or indeed, the
sole justification for trade liberalisation. The idea that free trade in
principle increases economic welfare is hardly contested. There are
claims that a country may reap economic gains even from unilateral
liberalisation. But then there is this fundamental question: if trade
liberalisation, even unilaterally, generates economic gain, why is
protectionism a universal phenomenon? This question is even more
vexing in view of the fact that trade protectionism is higher in sectors
that could generate higher welfare gains. For example, liberalising
agricultural trade is estimated to generate up to 70 percent of the
global welfare gains from merchandise trade.””’ Yet, agriculture
remains the most protected sector. The fact that protectionism is
markedly higher where the potential welfare gain is
disproportionately higher flies in the face of the rhetoric about
welfare gains of trade liberalisation.

Yet, this is not at all surprising. The issue mainly boils down to the
question of distribution. First, in reality, each member State fights for
its own traders, not to enhance aggregate global welfare.””® Second,
even in an ideal world where free trade maximises the economic
welfare of every State, the welfare of individuals may not necessarily
be enhanced.?” Therefore, the WTO’s characteristic emphasis on

207 Dominique van der Mensbrugghe and John C Beghin, ‘Global Agricultural

Reform: What is at Stake?’ in M Ataman Aksoy and John C Beghin (eds),
Global Agriculture and Developing Countries (World Bank, 2005) 116.

It is well known that rich nations that otherwise preach the gospel of free trade
actually push trade liberalisation selectively for products in which they have
obvious comparative advantage, such as industrial goods and services, while
maintaining impenetrable trade barriers, on sectors such as agriculture and
textile in which developing countries have a comparative advantage.

208

209 The traditional overemphasis on aggregate economic figures, rather than on the

lives of people, conceals gross disparities in distribution. We live in a world
where the number of billionaires and that of hungry people grow simultaneously.
According to the World Bank, food price hike has plunged around 44 million
more people into extreme poverty in 2010 alone, adding to the 1.2 billion people
who already live below the poverty line of $1.25 a day. World Bank, ‘Food
Price Watch, Poverty Reduction and Equity’ (Washington D.C, February 2011)
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aggregate numbers and volumes proves almost nothing about human
welfare. Even at the aggregate level, the economic record the WTO
proudly claims credit for is highly suspect. Former WTO Director
General, Mike Moore, for example, claimed that the multilateral
trading system has probably done more to boost living standards and
lift people out of poverty over the past 50 years than any other
government intervention. >'* According to the World Bank, however,
the number of people living under absolute poverty in the developing
world declined from 1.5 billion in 1981 to 1.1 billion in 2004. Over
the same period, China, which was a non-WTO member until 2001,
has lifted half a billion people out of absolute poverty.*'' That means
if one excludes China, there was no decline in absolute poverty in the
developing world over that period. To be sure, trade may increase
aggregate economic welfare, but it also shatters the welfare of
individuals. And contrary to what its ordinary meaning suggests, the
term welfare in the WTO context provides no guarantee for those
who find themselves on the losing end of trade liberalisation.

e) Cooperation

Cooperation is yet another equivocal, even misleading, term routinely
used in international trade. The hallmark of trade is competition, not
cooperation. Cooperation in the WTO context is not much more than
an agreement to facilitate the ground for traders to compete freely. In

1. On the contrary, somewhat ironically, the number of millionaires has grown
by a remarkable 14 per cent between 2008 and 2009 (the share of the top 0.5 per
cent households alone jumping from 19 per cent to 21 per cent of the world’s
wealth, while the share of 83 per cent of the world’s households declined from
14 per cent to 13 per cent). See Robert Frank, ‘Millionaire Population Bounces
Back to Pre-Crisis Peak’ on Robert Frank, The Wealth Report, Wall Street
Journal Blogs (10 June 2010) <http://blogs.wsj.com/wealth/2010/06/10/
millionaire-population-bounces-back-to-pre-crisis-peak/>.

Mike Moore, ‘Ministerial Roundtable on Trade and Poverty in LDCs’ (Speech
delivered at the World Trade Organization, London, 19 March 2001)
<http://www.wto.org/english/news_e/spmm_e/spmm55_e.htm>.

Poverty Reduction and Economic Management Department, East Asia and
Pacific Region, ‘From Poor Areas to Poor People: China’s Evolving Poverty
Reduction Agenda — An Assessment of Poverty and Inequality in China’
(Report, World Bank, March 2009) 5.
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fact, the actual trading principally proceeds between private entities,
typically corporations,*'* and it is profit, not cooperation, which
derives corporations. The bananas trade saga discussed above
provides glaring evidence that at the WTO corporate profit may
actually trump development cooperation agreements. The relevance
of the kind of international cooperation mandated by the UN Charter
(art 56) to the WTO’s modus operandi is at best negligible.
Cooperation in the WTO context may even contradict the notion of
cooperation envisioned in the UN Charter and other treaties. For
instance, cooperation under art 11(2) of the International Covenant on
Economic, Social and Cultural Rights (ICESCR) requires
disseminating technical and scientific knowledge necessary to
improve methods of food production. On the contrary, cooperation
under the TRIPS Agreement requires protecting technology from
being disseminated to ensure the patent holder will reap profits, even
if that means condemning millions to preventable starvation or death.
That was exactly the issue in the case of South Africa
Pharmaceuticals.*" And trade deals are of course carved out of cut-
throat negotiations and are understandably tailored to the interests of
dominant players.”'* Crucially, despite the rhetoric about cooperation
and fair trade, rich nations in practice erect an almost impregnable,
even discriminatory tariff and nontariff barriers against imports from
developing nations.?"

22 Despite the myth of free competition, trade in some sectors is actually

dominated by a handful of vertically integrated corporations. For example, in
the USA (the biggest agricultural exporter next to the EU), just three companies;
namely, Cargill, ADM and Zen Noh control 82 percent of corn exporting, and
four companies: Tyson, ConAgra, Cargill and Farmland Nation control
81 percent of beef packing. The same applies more or less to other OECD
countries. See Food and Agriculture Organization of the United Nations (FAO),
Trade Reforms and Food Security: Conceptualizing the Linkage (Rome, 2003)
119-20.
23 12000] 2 SA 674.
214 See above n 205.
215 See UNDP Report, above n 32, 127:
On average, low-income developing countries exporting to high-income countries face
tariffs three to four times higher than the barriers applied in trade between high-income
countries ... The average conceals very large differences between countries and the
very high tariffs on labor-intensive products of great importance for employment in
developing countries. For example, while the average tariff on imports from
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In sum, these lofty terminologies carry different substantive meanings
in the context of the WTO than their ordinary meaning in human
rights context. They do not guarantee anything tangible to
individuals; yet, they are often invoked and amplified in trade circles,
perhaps for their legitimising authority. Indeed, such divergence is
not merely external; there is an obvious discrepancy between what the
WTO claims to do and what it actually does; between declared goals
and actual rules. We shall now turn to the incoherence from within
the WTO.

B Substantive Incoherence from Within

In theory, the WTO was established to orchestrate the pursuit of trade
towards raising living standards around the world, ensuring full
employment, with due attention to the development needs of poor
members, while complying with the imperatives of environmental
sustainability. None of these goals conflicts with human rights. Yet,
there is a basic but momentous question: is the WTO true to its own
stated goals? That is, are these normative conceptions inserted simply
as tools of legitimatisation or do they actually carry any substantive
meaning? To what extent, if at all, are these goals reflected in the
operative rules of the WTO? Are normative standards and
institutional tools in place within or without the WTO to ensure that
the pursuit of trade actually enhances these goals??'® These are
fundamental questions that the WTO and human rights discourse
cannot afford to overlook.

developing countries to high-income countries is 3.4%, Japan imposes a tariff of 26%
on Kenyan footwear. Canada levies a 17% tariff on garments from Malaysia.
Developing countries account for less than one-third of developed country imports but
for two-thirds of tariff revenues collected. The effective US import duty for countries
like Viet Nam and Bangladesh is some 10 times higher than for most countries in the
European Union.
To declare one thing and do another may be fraudulent. It is thus legitimate to
ask whether the central goal of the WTO, which is lifting living standards of
people, in reality, carries any normative force and whether there are institutional
tools to ensure that trade is actually conducted consistently with this goal.

216
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A perusal of WTO law reveals that, of the stated objectives of the
organisation, only those that have merely instrumental value, such as
tariff reduction, are selectively sanctioned. Fundamental goals of
raising standards of living, ensuring full employment or the optimal
use of the world’s resources in accordance with the dictates of
sustainability and poorer members’ unique development needs have
not been translated into concrete rules.”'” Obviously, the preamble is
stated in exceedingly abstract language and, of course, it is not
binding. Apart from the preamble, the phrase ‘standard of living” has
been mentioned only a few times under the GATT art XVIII
(regarding some flexibilities and preferential treatment to poor
nations) and a declaratory statement under art XXXVI.>'® None of the
WTO agreements mention the organisation’s ostensible goals: raising
living standards or employment. There is no binding WTO provision
that requires that the pursuit of free trade should promote or even be
consistent with these goals. None of the above goals are seen as a
yardstick to gauge if, and to what extent, the promises of free trade
translate into the lives of people.

It may be argued that art 31 of the VCLT (applicable via art 3.2 of
DSU) requires that the WTO treaties shall be interpreted in good faith
in accordance with their object and purpose. Hence, WTO law may
be interpreted in accordance with the goals stated in the preamble of
the organisation’s charter.”'” However, in the absence of concrete

2 GATT art XX is often regarded as the exception in this regard. However, this

provision has scant relation to the goals stated in the preamble of the WTO
Agreement. While the preamble requires member States to pursue trade toward
‘ensuring full employment’, GATT Art XX does no more than prohibit prison
labour (even then the concern is competitiveness rather than the rights of
prisoners). Likewise, while the preamble envisions a trading regime that ensures
optimal use of the world’s resources, GATT art XX does not mandate
conserving natural resources, but merely authorises member States to invoke
exhaustible resources as justification for protectionist measures.

Art XXXVI(9) reads: ‘The adoption of measures to give effect to these
principles and objectives [on trade and development] shall be a matter of
conscious and purposeful effort on the part of the contracting parties both
individually and jointly’.

In view of the fact that the Marrakesh Agreement (also informally called the
WTO Charter) has constitutional character, as its art XVI(3) might suggest, the

218
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rules that obligate member States to ensure that trade actually creates
rather than destroys jobs or enhances rather than ruins individuals’
living standards, it would be romantic to expect a WTO Panel to,
through interpretation, create any such obligations. In practice, panels
discernibly refer to the preamble only when the particular objective
has received explicit expression in the operative rules of the WTO, as
in the case of exhaustible natural resources.”?’ In short, whereas the
goals of enhancing living standards and employment have not been
spelled out in the operative rules, the preamble alone may not be a
sufficient ground to challenge a trade policy before DSB, no matter
how deleterious to jobs or living standards of the poor the policy
might be.

Practically, therefore, the above stated goals seem almost irrelevant to
the life of the WTO. In reality, the difference between the WTO that
claims to expand trade as a means to promote living standards of
people and one that seeks to expand trade on purely mercantilist
grounds (ie, trade for its own sake or to maximise corporate profit), is
not so obvious. It cannot be emphasised enough that maximising
trade is not synonymous with raising living standards. Even advocates
of mercantilism believed in maximising trade; they just did not have
much concern for the living standards of the poor, as powerfully
exposed by Adam Smith.?'

argument that WTO agreements ought to be interpreted in light of the stated
goals seems indeed cogent.

In Indonesia — Autos case discussed above, for example, the panel quotes a
paragraph from the preamble of the WTO Agreement relating liberalisation.
Yet, it ignores the paragraph concerning development needs of developing
countries, although that was the crux of the dispute.

Adam Smith argued that mercantilism was a system that sacrifices the interests
of the public in favour of business interests. He argued that merchants and

220

221

manufacturers were the ones contriving to sustain mercantilism for they derive
‘the greatest advantage’ from the monopoly of the domestic market at the
expense of farmers, labourers, smaller traders and the society at large. Adam
Smith, An Inquiry into the Nature and Cause of the Wealth of Nations (Maruzen
Company Limited, Tokyo, 1776/1940) 609.
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The volume of trade is no yardstick to measure the successes of the
trading regime, precisely because expanding trade per se is not the
goal; the goals are raising living standards, creating employment,
among others. The former is just a means; the latters the ends. Yet, at
the WTO, there is no concrete, purposeful, and verifiable mechanism
that connects means and end. If raising standards of living, ensuring
full employment, and so on are the WTO’s goals, the trading regime
has betrayed its own goals by displacing them with expansion of trade
(which in reality has become almost the sole objective of the WTO)
or at best it has failed to translate those goals into concrete rules and
devise tangible mechanisms to evaluate whether the pursuit of free
trade promotes or is at least consistent with these goals. Such
deliberate failure to connect means and ends in any concrete terms or,
even confounding the two, it is argued here, lies at the root of much
of the normative conflict between the WTO and human rights. Yet,
contrary to the prevailing assumption, this is not a technical conflict
that can be adequately addressed through the application of conflict
resolution mechanisms.

Addressing normative conflict between WTO trade and human rights
requires, first and foremost, ensuring consonance between the WTO’s
substantive rules and its raison d’étre. That is a political decision for
WTO members. Yet, it is also a legal obligation. Most WTO
members are parties to one or another human rights treaty. They have
thus the obligation to ensure that trade and other economic policies
that they pursue (directly, or through organisations such as the WTO)
are consistent with their human rights obligations. In fact, WTO
members concede that public goods trump the pursuit of profit. That
is evident not only from the numerous declarations they have made
over the years, but also from concrete legal provisions, such as those
under GATT art XX, and their more recent unanimous declaration
that public health prevails over the TRIPS.?*? They have made similar
declarations with respect to food security. Thus, there is not much
dispute over the question of primacy. However, such general
references to public health, food security, etc, show almost nothing

222 See above n 169.
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about what happens to the individual. They do not guarantee anything
to the individual. While WTO members have traditionally eschewed
human rights language, it should be clear that they cannot shy away
from the issue. Not only because human rights have primacy over
WTO rules, but also because the WTO is only legitimate in so far as
it helps promote the rights of individuals to an adequate standard of
living.

V CONCLUSION

The preceding analysis has shown that the current debate on conflict
of norms between the WTO and human rights, which revolves mainly
around techniques of conflict resolution and definition of terms, falls
short of getting to the heart of the problem. This article has argued
that while the conflict between the WTO system and human rights is
real and veritable, the problem is not, however, technical in nature.
The conflict does not typically arise from a direct clash between
formal (positive) legal rules of the two regimes; but rather from a
systemic disharmony between the WTO and human rights values.
Accordingly, although raising living standards and creating jobs
constitute the WTO’s principal raison d’étre, from a technical
(legalistic) point of view, a trade policy that destroys jobs and shatters
livelihoods may still be legitimate because WTO rules are crafted so
carefully in such a way that they are technically disconnected not
only from human rights values but also from the organisation’s
ostensible goals.

None of the rules of the TRIPS, for example, directly violate
individuals’ right to health. Yet, as the notorious South African
Pharmaceuticals case,** has demonstrated, its systemic effect can be
a matter of life or death for millions. It is common knowledge that
agricultural subsidy in rich countries shatters the livelihoods of
millions of subsistent farmers in poor countries. Yet, technically
speaking, none of the rules of the AoA directly violate the rights of

2 [2000] 2 SA 674.
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poor farmers, and agricultural subsidy is in fact legitimate. The
conflict between trade and employment, development, and other non-
trade values is similar in nature. These are profound normative
conflicts that arise primarily from deliberate policy decisions rather
than technical complexity. Thus, without political negotiations, there
is little that can be done through the application of conflict resolution
mechanisms at the judicial level. That far-reaching goals stated in the
preamble of the Marrakesh Agreement have not been translated into
binding rules means that no stretch of interpretation can ensure that
the WTO operates consistently with its own stated goals, much less
with human rights norms.
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The dispute settlement system of the WTO has always been claimed to
be one of the main achievements of the current trading regime. This
system has introduced a compulsory rule-based approach to regulate
trade disputes between Member states, which ought to be of a
particular importance for developing countries’ access and
participation in the system, who generally lack both the political and
economic power that usually play an integral role in consolidating a
country’s position in settling its trade disputes with others. In this
regard, it is essential for the WTO, as an international organisation
responsible for achieving the integration of countries into an open
multilateral trading system, to create a common sense of security and
predictability among its developing countries’ Members. In achieving
so, its operating system for the settlement of trade disputes has to act
as a guarantor for their rights under the WTO law.

However, the operation of the World Trade Organization (WTO)
dispute settlement system has been viewed by many developing

Lecturer, The American University in the Emirates’ Law School, The American
University in the Emirates, Dubai, UAE/ PhD, Macquarie University, Sydney,
Australia.
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country Members as unjust to developing countries and incompatible
to their circumstances. This makes them the potential weaker party in
any process of trade dispute settlement against other more developed
parties, as a result of the economic and political powers, and
financial and technical resources. This article discusses the option of
retaliation as the ultimate remedy in the WTO dispute settlement
system to counter non-compliance by offending Members with the
outcome of any dispute settlement process. It focuses on the nature of
the retaliation option and addresses the defects of the system when
developing countries are involved.

I INTRODUCTION

The GATT (General Agreement of Tariffs and Trade) legal system
provided very limited remedies. A complaining party subject to a
GATT-related violation was merely entitled to a general
recommendation that calls upon the violating party to comply with its
obligations.' The complying process could extend for a long period of
time as a result of the absence of timeframes in the order to comply.
A failure to comply with the order, as a result of the defendant party’s
inability or unwillingness, entitled the complaining party to request an
authorised retaliation. However, this authorisation was subject to a
possible veto by the defendant due to the positive consensus rule,
which was applied to all GATT procedures.’

By comparison, the WTO dispute settlement system (especially the
rules of implementation), was thought, by observers, to be more
appealing to developing country Members, as a result of the more
adjudicative approach adopted in the new system. Precise timeframes
and increased surveillance during the implementation stage were
provided under the adjudicative dispute settlement system of the

Robert Hudec, ‘Broadening the Scope of Remedies in WTO Dispute Settlement’
in Friedl Weiss (ed), Improving WI'O Dispute Settlement Procedures: Issues
and Lessons from the Practice of Other International Courts and Tribunals
(Cameron May, 2000) 376.

: Tbid.
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WTO, in a clear contrast to the defects of the GATT system.’
However, all of the aforementioned improvements of the WTO
system, have not resolved the fact that a general recommendation of
compliance is still the main remedy of the system.® Retaliation,
which is no longer threatened by defendants’ blockage as a result of
the new negative consensus rule, is the ultimate remedy for non-
compliance.’ This remedy is subject to additional time consuming
procedures that confirm non-compliance and the nature and amount
of retaliation. ® Retaliation is still a future-driven remedy, which
makes its main focus achieving compliance in a way that ignores
compensation for past damages regardless of the time the compliance
process takes.” However, most importantly, the effectiveness of any
authorised retaliation process by the retaliating party, which is
supposed to pressure the violating party to correct its violating
measures, is still closely connected with, and determined by, the
economic retaliating power of that party. All of these existing
elements do not interact very well with developing countries’
participation in the process.

II RETALIATION AS A PROCEDURE

Under art 22 of the WTO Dispute Settlement Understanding (DSU),
the complaining party is entitled to an automatic retaliation in case of
the defendant party’s failure to comply with the recommendations of
the Dispute Settlement Body (DSB), within a reasonable period of
implementation determined by the body. However, this entitlement is
restricted by a third party review in terms of the determination of an
appropriate economic sector to retaliate against, the extent of the

Alban Freneau, WI'O Dispute Settlement System and Implementation of
Decisions: A Developing Country Perspective (LLM thesis, Manchester
University, 2001) 35.

4 Hudec, above n 1, 376.
3 Ibid.

6 Ibid.

7

Ibid.
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retaliation, and even the question of non-compliance itself if
disputed.®

In this regard, retaliation, under art 22.3 of the DSU, is imposed in the
form of the suspension of trade concessions, which should be applied
to the same sector in the violating Member, as of that the DSB found
to be violated in the retaliating Member. This suspension should
target another sector under the same agreement, in case the
suspension of concessions to the same sector is found to be
ineffective or impractical. However, the suspension of trade
concessions could also target a sector under another covered
agreement, if the first two options are found to be unfeasible. In all
cases, the extent of retaliation must be equivalent to and shall not
exceed the level of nullification or impairment that resulted from the
violating measure.’

III THE DEFECTS OF THE CURRENT RETALIATION AS A REMEDY

The concept of reciprocity is considered as the base from which the
legal theory of WTO retaliation is derived. In this context, it means
that the WTO system imposes an exchange of legal obligations
among its members in a way that creates a balance of rights and
obligations for WTO members. In other words, this balance dictates
that the cost of the obligations is paid for by the gain from the rights.
From an international trade point of view, the balance is interpreted to
be between economic loss from imports and economic gain from
exports. ' Therefore, this created balance is disturbed by a WTO
inconsistent trade measure, which violates the legal framework of the
system, depriving an exporting country of exports (economic gain)
and benefiting an importing country, through the reduction of its
imports (economic loss), resulted from the violating trade restrictive

s Tbid 386.

Marrakesh Agreement Establishing the World Trade Organization, opened for
signature 15 April 1994, 1867 UNTS 3 (entered into force 1 January 1995)
annex 2 (‘DSU’) (‘Understanding on Rules and Procedures Governing the
Settlement of Disputes’ art 22, para 4).

10 Hudec, above n 1, 387.
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measure.'! Therefore, the rationale of WTO retaliation is to restore
the disturbed balance of such economic losses and gains by allowing
the affected Member to use it as an incentive to comply.'? It could be
argued, however, that under the current retaliation system, developing
countries are missing out on their chances to achieve a restoration of
the interrupted balance of economic gains and losses where they are
concerned. The fact that retaliation is a temporary, prospective
procedure, conflicts with the notion of restoring the interrupted
balance of obligations and rights or economic losses and gains to the
future economic relations, as it ignores the economic losses of the
affected party caused by the violating measure." In economic terms,
analysing the option of retaliation, which involves increasing trade
restrictions by the violated Member against the violating Member,
shows that such measures do not really benefit the violated party. On
the contrary, the lost trade opportunities resulting from retaliation
harm the violated Member’s economy as well."*

An aim of retaliation is to present an incentive for compliance for the
offending Member.'’ However, as previously discussed, the nature of
the retaliation procedure could, in contradiction of its aim, provide an
incentive for delaying the complying process with the WTO rules, or
even fail it, as a result of the prospective approach it is applied
through.'® An example of this is a country forcing a complaining
party to go through the procedures of art21.5 of the DSU, by
applying insufficient compliance measures in its efforts to enjoy a

" Ibid.

" Ibid.

Hector Smitmans, ‘Unresolved Issues in the WTO Understanding on Rules and
Procedures Governing the Settlement of Disputes’, in Dencho Georgiev and
Kim Van Brorght (eds), Reform and Development of the WTO Dispute
Settlement System (Cameron May, 2006) , 255.

Ali Asim, ‘Non-compliance and Ultimate Remedies under the WTO Dispute
Settlement System’ (2003) 14 Journal of Public International Affairs 13; ibid.
William Davey, ‘Implementation in WTO Dispute Settlement: An Introduction
to the Problems and Possible Solutions’ (Illinois Public Law Research Paper No
05-16, The University of Illinois College of Law, 2005) 12.

Jacques Bourgeois, ‘Sanctions and Countermeasures: Do the Remedies Make
Sense?’ in Dencho Georgiev and Kim Van Brorght (eds), Reform and
Development of the WI'O Dispute Settlement System (Cameron May, 2006) 42.
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long period of implementation.'” The fact that retaliation is subject to
the equivalence restriction means that the level of retaliation is
required to be equivalent to the level of nullification or impairment
caused to the aggrieved Member. This introduces a valid concern of
diverting the retaliation remedy from its role as an incentive to
comply to become a long-term solution.'® The requirement that the
level of retaliation must be equivalent to the level of nullification or
impairment implies that the violating country is not to be penalised
for its failure to correct its inconsistencies.'® It is fair to argue that the
objective of retaliation is not to penalise the violating Member but to
pressure it to end the inconsistent measure. However, the idea of not
penalising the violating Member for its offending measure through
allowing the retaliating party to retaliate with an amount that is higher
than the level of nullification or impairment, might, as previously
stated, encourage the offending Member to continue with its violating
measure and consider retaliation as a long-term solution. This
outcome would be expected if the disputed measure was of a strategic
importance to the violating Member’s economy, or backed by
substantial domestic support.

Many may consider these views as a defect that impacts the
participation of all WTO Members in the current dispute settlement
system. However, the detrimental effect of these defects is expected
to have a greater impact on developing countries. The prospective
nature of retaliation, and its potential negative impact on the economy
of the retaliating Member itself, represents a disincentive for
developing countries to participate in the system in the first place.
The existence of prospective retaliation deprives developing country
Members of much-needed compensation for their past damages
resulted from the WTO-inconsistent measure and also imposes
additional costs on them.”® These additional costs are a result of the
implicit incentive the system provides for violating country Members
to delay the process of implementation, and take a longer advantage

17 Ibid.
18 Davey, above n 15, 13.
1 Ibid.

20 Ibid.
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from the illegal barriers in the absence of any consequences or
retaliation threat for past losses. 2TAs a result, retaliation, which
ignores losses since the establishment of the offending measure, is
considered by most developing country Members as an unattractive
outcome due to their limited financial, legal, and institutional
resources. For developing countries, precious resources that would be
consumed on a process with an unattractive outcome, like retaliation,
could definitely be used elsewhere in their economies where they are
desperately needed. In addition, the long-term benefits of retaliation
that involve increased export opportunities, are more likely to be out
of reach for developing countries, as they are simply unable to afford
waiting that long in the presence of their limited resources. In the
short-term, it is argued that retaliation is merely an option where both
parties bear economic losses resulting from lost trade opportunities.
Also, the fragile, limited, and less diversified economies of
developing countries make it a costly option for them as well.** It
could also be argued that the economic inefficiency, for both the
retaliating Member and the retaliated against, is considered as one of
the main shortcomings of the current system of WTO retaliation.”
Under WTO retaliation, the retaliated against Member faces higher
trade restrictions as a result of the retaliating Member’s suspension of
concessions, putting pressure on the exporting sector concerned. In
addition, the retaliating Member would gain from increasing its
tariffs, which would be a national income supplement. However, the
suspension of concessions might have a detrimental impact on the
retaliating Member in welfare terms.** Consumers in the retaliating
country (the importing country) would be subject to more expensive
or unavailable retaliated against products, or to more expensive, and

o Ibid.

2 Kym Anderson, ‘Peculiarities of Retaliation in WTO Dispute Settlement’ (2002)
1(2) World Trade Review 123, 129.

Bryan Mercurio, ‘Why Compensation Cannot Replace Trade Retaliation in the
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probably less efficient, substitute products from other exporting
countries.” The counter-productivity of WTO trade retaliation is
problematic for developing country Members in particular.?® Small
developing countries tend to have a significant percentage of its total
trade dependent upon its trade relationship with one large developed
country.27

Therefore, the implementation of trade retaliation against this major
trading partner could significantly affect the access of developing
countries’ consumers to goods that are subject to retaliation. This
restricted access is due to the additional costs resulting from the
retaliatory suspension of concessions, which leads to an overall
detrimental impact on the consumers of developing country
Members. * This scenario supports developing country Members’
concerns over transforming the option of retaliation, when executed,
into a long-term option, as many of them view the possibility of
bearing additional damages, added to what was already suffered as a
result of the violating measure, as a risk they simply cannot afford.
This issue leads to the next key obstacle that faces developing country
Members under the dispute settlement system of the WTO in their use
of the retaliation option, which is the capacity to retaliate. Retaliation,
as the ultimate mean of compensation in the system, is a self-
enforcing bilateral remedy, which is conducted only by the
complaining Member. Therefore, in order to counter the violating
Member’s refusal to abide by its obligations, and to reinforce
compliance, the complaining Member must have the capacity to make
bilateral retaliatory actions or threats that are effective in inducing
compliance. 2 The effectiveness of retaliation, or the threat of it,
depends on the amount of trade between the countries involved in a
dispute.*® This could warrant an argument that power relationships

» Ibid.

2 Ibid.

2 Mercurio, above n 23, 318.

8 Bronckers and Broek, above n 24, 46.

» C Bown, ‘Developing Countries as Plaintiffs and Defendants in GATT/WTO
Trade Disputes’ (2004) The World Economy 59, 61.

30 Ibid; Freneau, above n 3, 40.
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are still the main tools used to enforce compliance in the WTO
dispute settlement system.’' In this context, some could argue that the
current WTO dispute settlement system is biased against developing
countries. This argument was presented in the African Group
Proposal,®> when they argued that the system ignores developing
country Members’ small markets and limited value, volume, and
variety of trade when considering the application of retaliation.
Ultimately, this leads to their lack of the retaliation power that is
necessary for an effective reinstatement of WTO compliance.”® The
scenario that best highlights the issue of developing countries’ lack of
retaliation power is having a dispute that involves a developing
country as a retaliating Member and a developed country as a
responding Member. In this scenario, any threat of retaliation or an
actual retaliation of the developing country Member is more than
likely not to represent a serious threat to, or have an impact on, the
economy of the developed country Member, who is more than likely
to have very low losses from retaliation, which would hardly affect
the respondent developed country’s behaviour towards removing the
violating measure.**

In addition, in the current settings of international relations,
retaliatory practices outside the scope of the WTO could be
considered as counter actions against any retaliation authorised under
the WTO system.*® In this regard, many developing country Members
are dependent on preferential trade agreements and aid arrangements
provided by developed country Members. Any WTO-authorised

' Ibid
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retaliation by developing countries against their developed country
partners might jeopardise those relations, an outcome that many
developing countries cannot risk. *® This situation adds another
restriction on developing country Members’ ability to utilise the
option of retaliation effectively in the WTO dispute settlement
system. >’ Such limitations are more likely to leave developing
country Members with a meaningless win in any dispute against a
developed country respondent, if the latter decides not to implement
dispute’s outcomes, and retaliation is left as the ultimate remedy for
developing countries to counter such non-compliance.

Trade retaliation is also based on the notion of trade contraction,
which makes it inconsistent with the aims and objectives of the
WTO.?® The fact that the WTO system promotes the expansion of
liberalised trade as a tool to achieve growth, development, and
poverty reduction, makes the introduction of retaliation, accompanied
by procedures of higher trade barriers and reduction of trade between
Members involved, contrary to the principles of trade liberalisation
for which the WTO system stands.”

Another criticism often made against trade retaliation is that it
damages the innocent, instead of offering relief to those actually
damaged by the violating measure.*’ In other terms, the industry
negatively affected by the violating measure does not necessarily
benefit from the imposition of retaliatory measures, and in most
cases, it is another sector that bears the effects from the retaliatory
action despite the fact that it has no relationship to the sector
concerned with the dispute.*' This is clear in disputes, such as EC-

% Ibid.

7 Ibid.

38 Bronckers and Boek, above n 24, 45; Mercurio, above n 23, 319.
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Hormones,* when the EC ban on hormone-treated beef from the
United States was countered by the latter’s retaliation on
confectionaries, flowers, and vegetables, which forced the EC
producers of these retaliated against sectors to bear the cost of higher
tariffs, while the concerned sectors continued to benefit from the ban.
The same situation is clear in EC-Bananas,” when the US imposed
retaliatory measures against sweet biscuits and cheese from the EC as
a result of the EC decision to discriminate in favor of a number of
banana growing countries to the detriment of the US banana industry.

This issue could have an even greater effect on small developing
country Members. The fact that most developing country Members
share the characteristic of small markets and limited international
trade, gives a greater possibility that the offending measures could
target one of very few competitive sectors in the country, resulting in
great pressure on the economy of the developing country Member, as
a result of the major losses to its trade in the affected sector.* The
authorised retaliation in return, could benefit other sectors that lack
the competitiveness or the economic sensitivity as that of the one
facing violating restrictions.*’

As discussed above, the negative impact associated with trade
retaliation is greater on developing country Members than that on
developed countries, making any threat of retaliation by developing
country Members against their developed trading partners lack
credibility. *® This lack of credibility diminishes the compliance-
inducing effect that retaliation is supposed to have, and gives the
violating country Member no reason to withdraw its WTO-
inconsistent measures.” Even if a developing country decides to

2 Panel Report, EC — Measures Concerning Meat and Meat Products

(Hormones), WTO Doc WT DS6 (18 August1997).

Panel Report, EC — Regime for the Importation, Sale and Distribution of
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retaliate despite the detrimental impact on its economy, the limited
size and share of its market and international trade, respectively,
make it unlikely that retaliation would create compliance-inducing
pressure on the non-complying Member. This would be more distinct
in cases where the violator is a developed country that enjoys a
leverage in the size of its market and the share of its international
trade, and simply has minimal trading ties with the developing
country concerned.*® This situation was recognised by the Arbitrator
when it ruled on Ecuador’s request for retaliation in EC-Bananas,
when it was stated that:

Given the difficulties and the specific circumstances of this case which

involves a developing country Member, it could be that Ecuador may

find itself in a situation where it is not realistic or possible for it to

implement the suspension authorised by the DSB for the full amount of

the level of nullification and impairment estimated by us in all of the
sectors and/or under all agreements mentioned above combined.*

This ruling affirms the unsuitability of the current retaliation
procedure, and the need of developing country Members for reforms
in the remedial procedures of the dispute settlement system that
acknowledge their limitations.

IV POSSIBLE REFORMS OF THE CURRENT DSU REMEDIES FROM A
DEVELOPING COUNTRY PERSPECTIVE

A number of proposals presented by the WTO developing country
Members, identified and focused on the DSU remedies as a
problematic issue in need of change. The next section discusses some
concepts that have been outlined in some of these proposals, which
attracted a degree of attention within the scope of the WTO trading
system. The notion that these new concepts could be considered
unpractical or approval-unfriendly for the approval of all WTO
Members does not deprive them from their appeal to many
developing country Members, as they tackle some of their persistent

48 Adebukola, above n 41, 15; also, Bronckers and Broek, above n 24, 46.

EC — Regime for the Importation, Sale and Distribution of Bananas —
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problems under the current system. The main concepts in this context
include collective retaliation, punitive retaliation, and retroactive
retaliation.

A Collective and Punitive Retaliation

The idea of collective retaliation is based on the argument that the
current retaliation system is impractical for smaller developing
countries. ** The small and less diversified markets of many
developing country Members would make retaliation, or a threat of
retaliation, unlikely to represent a noticeable effect on developed
country Members’ large markets, while it is most likely to have a
huge detrimental effect if practiced by a developed country against
another developing country.”’ The circumstances that trade retaliation
is operating under leave developing countries with a moral victory in
the dispute but a useless remedy to enforce it.

Under the concept of collective retaliation, whether introduced in the
WTO dispute settlement system as a special treatment rule for
developing country Members or as a general rule to replace the
current procedure, all or a number of Member countries would be
authorised to deny market access to the violating country.** This form
of retaliation would be regulated in a form that allows the amount of
authorised retaliation to be divided among the participating Members
according to the size of their markets. Despite the fact that the amount
of collective retaliation would be equivalent to the amount otherwise
authorised to the retaliation-seeking country, collective retaliation
would introduce a new element represented in the strong sense of
collective condemnation coming from all or a considerable part of
WTO membership, which would present a pressuring tool to enforce
compliance. Knowing that the full burden of the procedure under a
system of collective retaliation would not be borne by one country,
developing country Members would be better positioned to use

0 Hudec, above n 1, 392.
3 Islam, above n 46, 449.
32 Hudec, above n 1, 393.
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retaliation, or the threat of it, against their developed country Member
counterparts. In this context, the negative impact on the economies of
developing country Members that is normally carried along with
retaliation would also be limited under a system of collective
retaliation, as it would involve other Members to share the economic
burden resulting from retaliation on the retaliating Member.

Collective retaliation could also minimise the possible politics
associated with retaliation. In the current settings in international
trade relations the economic and political outcomes resulting from
any retaliatory action would likely affect the decision of most
developing country Members in their use of retaliation, especially if it
is taken against developed countries, considering the various
economic aid arrangements and preferential trade agreements that
govern their relations. The implementation of collective retaliation
would establish a community-support-like atmosphere, which could
isolate the offending Member and make it more reluctant to use
counter-retaliatory measures against developing country Members.

However, there is a concern that the legitimacy of the WTO dispute
settlement system might become negatively impacted by the
introduction of collective retaliation.” This concern comes from the
idea that, considering the detrimental effect trade retaliation imposes
on the economic welfare of all parties concerned; its use should be
limited to being used as a last resort after exhausting all other
compliance-inducing measures.>* Therefore, expanding the scope of
retaliation through the collective approach, to include all WTO
Members, would not mix well with the ideology of the WTO trading
system as it involves greater scale trade limitations that threaten the
trade liberalisation principles for which the system stands.’® This
argument could be accommodated through the introduction of another
form of limited collective retaliation, where Members that are not

53 G Bercero and P Garzotti, ‘DSU Reform: What are the Understanding Issues?’
in Dencho Georgiev and Kim Borght (eds), Reform and Development of the
WTO Dispute Settlement System (Cameron May, 2006) 123, 144.

o Ibid.

¥ Ibid.



Testing WTO Retaliation: Is it Really Working for All? 111

party to the original dispute, but negatively affected by an illegal
measure, would be allowed to take part in retaliation, provided that
the original complaining Member is the one requesting the
authorisation of such retaliation.’® The rationale of this option is to
allow Members negatively impacted by the offending measure to be
part of the authorised retaliation, without requiring the initiation of a
new panel to rule against the already ruled on measure, as this
requirement involves a waste of resources for the dispute settlement
process.’’ Further, this form of limited collective retaliation would
offer, even if partially, the compliance-inducing pressure associated
with collective retaliation’s multiple retaliating Members. Effectively
it would limit the negative impact on trade liberalisation of the WTO
trading system, which was considered as a shortcoming in a potential
system of full-scale collective retaliation.

However, nullification or impairment is not ‘one size fits all’.
Allowing other affected Members to become part of the retaliation
process, without a ruling from a panel to determine the existence of
nullification or impairment on their trade, which seems to be in
contradiction with the legitimacy argument mentioned -earlier.
A panel’s finding that a certain WTO-inconsistent measure was the
reason behind the nullification or impairment that affected the
original complaining Member does not necessarily mean establishing
an automatic link between such measure and damages caused to other
Members. It is only reasonable for a dispute settlement system that is
legitimate and sound to require that any requests of retaliation should
be based on a panel ruling establishing the illegality of the measure
and linking it to the nullification or impairment of a certain Member.

In addition, the idea that the negative economic impact of such form
of limited collective retaliation on the trading system would be much
less than the traditional form of collective retaliation is also
questionable, as it has the potential of involving a large number of
negatively affected Members. Overall, this would create an effect

56 Ibid.
57 Ibid.
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similar to that argued against full-scale retaliation. Collective
retaliation, in its original concept, would not be subject to the element
of variability in its pressuring effect on the violating Member, as its
impact would not fluctuate depending on the number of retaliating
country Members claiming to be negatively impacted by the measure.
It would always have the pressure generated by all Members of the
WTO, which would have a greater compliance-inducing effect, which
would in turn, potentially impact on shortening the retaliation period
and decreasing the negative effects that would otherwise last longer
under inefficient retaliation.

Another possible form of collective retaliation could be through the
introduction of punitive collective retaliation, under which the level
of retaliation authorised against offending Members would be higher
than the equivalent level of nullification or impairment and shared by
all WTO Members. Introducing punitive collective retaliation would
put greater pressure on the violating Member not to transform
retaliation into a long-term solution by making the violating
Member’s losses greater than its gains from applying the violating
measure, which in turn would improve the enforcement of the
implementation process. >* This approach would be of particular
interest for developing countries, as the idea that their retaliation
would be shared by other Members that impose greater retaliatory
measures than otherwise authorised under the equivalence
requirement, would add more power to their threat of retaliation,
which is otherwise diminished by the limitation of the market size
and economic power.”

Nonetheless, it could be argued that such punitive approach of
collective retaliation would be in conflict with the ultimate purpose of
retaliation represented in the maintenance of the balance of
reciprocity in WTO obligations.® Such balance requires that the

8 Hudec, above n 1, 391.
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amount of lost benefits to be equal to the level of retaliatory
withdrawal of obligations in response to the violating measure.®' This
justification is reasonable, taking into account that the maintenance of
such balance of benefits and obligations of the system is the rationale
of establishing the dispute settlement system of the WTO in the first
place.

In any case, as far as inducing compliance is concerned, collective
retaliation, that is equivalent to the level of determined nullification
or impairment resulted from the WTO-inconsistent measure, would
be more likely to have the sought after effect on achieving
compliance. The collective action of retaliation, which also serves as
a joint condemnation, would spare the complainant from the full
burden of retaliation without affecting its role as a pressuring tool on
the violating Member to comply, which would be of vital importance
for developing countries in their decision to utilise the retaliation
remedy.

B Retroactive Retaliation

The concept of retroactive retaliation in the context of the WTO
dispute settlement system refers to the inclusion of past losses that
affected the complaining Member when calculating nullification or
impairment, which is in clear contrast with the forward-looking
evaluation of the current practice of prospective remedies. In spite of
a possible criticism against the application of such concept within the
WTO, which sees it as a tool with considerable additional burden on
Members’ obligations in the dispute settlement system, it could be of
benefit to the utilisation and efficiency of its remedies.

Under a system of retroactive remedies, nullification or impairment
could be determined to cover a period as early, for example, as the
date the violating measure was imposed, the date of establishment of

P English (eds), Development, Trade and the WIO: A Handbook (The World
Bank, 2002) 86.
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the panel, or the date of request of consultations. Such approach in the
application of the WTO dispute settlement remedies would be more
likely to ensure that the benefits obtained by the offending measure
are offset by the amount of losses resulting from retroactive
retaliation. As a result, it would not be in the interest of the offending
Member to deliberately delay the proceedings, as the longer it delays,
the more losses it suffers.®® In this context, the significantly increased
nullification or impairment under a retroactive retaliation would give
less incentive for the non-complying Member to drag the process,
than otherwise implicitly allowed under the current prospective
remedy. ©® The role of a retroactive retaliation that redress past
damages would also exceed its compliance-inducing effect to serve as
a deterring instrument against possible violators not to adopt WTO-
inconsistent measures.** All these factors are of particular benefit to
developing Members, as their lack of financial and legal resources
make them less able to utilise a long dispute settlement process
efficiently and leaves them more sensitive to uncompensated losses in
their economies.

However, there is a concern that the introduction of retroactive
retaliation could result in significant financial liabilities out of WTO
dispute settlements. ® The unpredictability of such liability could
affect Members’ decision in accepting new commitments, or even in
continuing their WTO membership. It could also become a factor in
non-Member countries’ decision against joining the WTO.® This
concern is valid, but can be accommodated without abandoning the
idea of retroactivity. One suggestion is to cap the determined amount
of nullification or impairment that can be awarded in the dispute
settlement to a certain amount. ® Under this suggestion, a
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considerable but agreed cap in the amount of nullification or
impairment calculated in any dispute, would limit the amount of
financial liability to Members, while keeping its objective of
providing an incentive against non-compliance. Another suggestion
that would be likely to achieve the same result is limiting retroactivity
to a certain period under which the calculation of nullification or
impairment would always start from; for example, the date the
application of the violating measure first took place, or the date of
filing a dispute.®®

Another argument could be that retaliation involves a negative impact
that affects not only the retaliated against Member, but also the
retaliating Member, which would represent an obstacle when
considering retroactive retaliation as a suitable procedure for
developing countries. The increased amount of nullification or
impairment, as a result of a potential system of retroactive retaliation,
would lead to higher restrictions on the retaliating Member’s market,
which would increase the detrimental effect on both countries. If
retroactive retaliation is to be introduced into the system as a general
rule, applicable to both developed and developing country Members,
developing countries could suffer an unbearable effect from such
retaliation. This would be more likely to happen when they are in a
respondent position, as they would struggle to cover trade damages
that date back over a long period.

However, an argument like this would ignore the fact that it would be
in the interests of developing country Members to end their disputes
and correct the violating measure in the shortest time possible, as a
result of their political and economic weaknesses, without having to
reach the stage in which they would be subject to retroactive
retaliation. Nonetheless, the fact that developing country Members
are in a disadvantageous position in the current form of prospective
retaliation, seems to be working reasonably well for developed
country Members. This presents the idea of introducing retroactive
retaliation as a special treatment procedure for developing country

o8 Bronckers and Broek, above n 24, 67.
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Members as a more appropriate option. The introduction of
retroactive retaliation as a special treatment procedure would put
developing country Members in a more credible position in disputes
they initiate, as developed Members would have more at stake to lose
than what they would have under the current prospective procedure.

Any possible introduction of retroactive remedies in the dispute
settlement system should recognise the political sensitivity of such
step in the WTO. Combating this could involve certain precautions,
such as adopting a gradual introduction of the procedure into the
system or adding limitations to the scope of its application, as
previously discussed. ® However introduced, retroactive retaliation
represents a rational change to the current system of remedies when
considering the overall advantage of consolidating the
implementation process, and presenting a fair procedure that is more
accurate in calculating the actual damage resulting from the WTO-
inconsistent violation.

V CONCLUSION

The well-established implementation stage under the WTO dispute
settlement system came as a result of some substantial changes in the
system that witnessed the inclusion of clear timeframes for every
stage of the procedure, more detailed mechanism of implementation,
and most significantly, the automatism of the process, which was in
clear contrast to the GATT years.

However, as discussed above, some problematic issues that existed
under the GATT dispute settlement system continue to be part of the
process under the WTO, with a particular negative effect on
developing country Members’ participation in the system. Dealing
with developing countries’ issues under the dispute settlement process
is part of the overall obligation of the WTO dispute settlement system
of achieving the satisfaction of all its Member countries and
accommodate their different needs.

i Bonckers and Boek, above n 24, 68.
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To conclude, what this article addresses of possible reforms may not
be the panacea for overcoming the problem of participation of
developing countries in the system by offering the answer to every
problematic issue they have, or may not be received well within the
current settings of international trade relations. However, if they were
introduced into the system, these changes would play an important
role in addressing some of the main restrictions that developing
countries face in their attempt to participate in the WTO dispute
settlement system.
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Abstract

Trade Harmonisation — Free Trade Agreements — At-the-Border
and Behind-the-Border Harmonisation — ASEAN Free Trade
Agreements — Rules of Origin — Inter and Intra-Regional Trade
Agreements — ATIGA Agreements

Trade between nations and block of nations is conducted on several
levels without interlocking regulations. Trade agreements and
international conventions are operating on different levels, hence the
approach to harmonisation processes differ. Two possible models of
trade harmonisation can be observed. The first one is achieved solely
on a public laws level (exemplified by Australia’s proliferation of
FTAs), and the second is achieved, or attempted to be achieved, on a
private law level (exemplified by the OHADA group of nations). This
paper will compare and analyse the utility of two trade blocks,
namely the ASEAN agreements, and the OHADA agreements. It will
be seen that in the case of the ASEAN group of countries, the design
of the FTAs has been a public policy failure. A behind-the-border
unification has not been taken into account, despite the fact that
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business views harmonised laws as the second highest factor in
saving costs. There is an evident lack of uniformity in regulations,
which has substantially compromised the harmonisation of trade
efforts and raised legitimate concerns over the past, present and
future utility of such regulations. In context of the normative
momentum towards trade harmonisation, the present disharmony
within the regulatory realm in the ASEAN group of countries stands
in stark contrast to the declared aims of its FTAs. Such a state of
affairs needs to be addressed by a re-emphasis on private law
harmonisation, which has proved to be a commendable remedy for
past trade harmonisation challenges of the OHADA group of
countries. Trade facilitation is not only driven by at-the-border
legislation, it must reach behind-the-border.

I INTRODUCTION

The architecture of world trade has been reshaped since Ernst Rabel
proposed a uniform sales law in 1932. Since then many conventions
and model laws have influenced various areas of laws and created
harmonised approaches to legal problems, such as in areas of sale of
goods, and contract law in general. Conventions and model laws have
been augmented by a relatively new phenomena of harmonisation,
namely, the inter-regional and intra-regional trade agreements. The
effect is that a two-tiered system is in place: free trade agreements
(FTAs)' and conventions.

This paper argues that trade between nations and block of nations is
conducted on several levels without interlocking regulations.
‘Domestic law enriched by international conventions and
transplantations must be understood against the backdrop of bilateral
or multinational trade agreements’.’ However, trade agreements and

This paper will refer to these developments as public law harmonisation.
This paper will refer to these developments as private law harmonisation.
Bruno Zeller, ‘Facilitating Regional Economic Integration: ASEAN, ATIGA and
the CISG’ in Ingeborg Schwenzer and Lisa Spagnolo (eds), Towards Uniformity:
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international conventions are operating on different levels, hence the
approach to harmonisation processes differ.

Two possible models of trade harmonisation can be observed. The
first is where harmonisation is achieved on a public laws level only,
as observed in Australia’s proliferation of FTAs. Second,
harmonisation is achieved, or attempted, on what best can be
described as on a private law level, as in the OHADA group of
nations that promulgated Uniform Laws but have not entered into
bilateral or multilateral agreements with Australia.

The utility of harmonisation has been discussed at length and is not an
issue in this paper.? However, the importance of FTAs is ‘their
increasingly comprehensive scope, which frequently includes
treatment of border regulatory measures and complex behind-the-
border regulatory issues’.” The Australian Government stated that:

Across the globe, there is an expanding network of free trade agreements
(FTAs). High-quality, comprehensive free trade agreements can play an
important role in supporting global trade liberalisation and are explicitly
allowed for under the World Trade Organization (WTO) rules.’

This paper will compare and analyse the utility of two trade blocks,
the ASEAN agreements and secondly the OHADA agreements. The
ASEAN block has negotiated a series of intra-regional and inter-
regional agreements, mainly on a government-to-government level,
dealing in effect with issues governed in WTO-plus and WTO-extra
issues. OHADA on the other hand negotiated intra-regional uniform
laws to regulate specific legal issues such as commercial law within
the OHADA group of nations.

The 2nd Annual MAA Schlechtriem CISG Conference (Eleven Publishing, 2010),
255.

See, eg, Mads Andenas and Camilla Baasch Andersen (ed), Theory and Practice
of Harmonisation, (Edward Elgar Publishing 2012).

s David Kleimann, ‘Beyond Market Access? The Anatomy of ASEAN’s
Preferential Trade Agreements’ (Working Paper Law, European University
Institute, January 2013) 1.

Department of Foreign Affairs and Trade, Australia’s Trade Agreements
<http://www.dfat.gov.au/fta/>.
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The question this paper will attempt to answer is: what is the reason
‘[Australia] negotiated parallel and separate FTAs with individual
ASEAN member states?’” This question is prompted by the view that
‘a review of trade facilitation performance shows that there are great
disparities among ASEAN countries and their FTA partners’.*

A related question is whether a trader is better served dealing with a
country where commercial uniform laws are in place but no FTAs, or
in a country where the reverse is applicable. There is no denying that
the fundamental goal of any harmonised sales laws such as art 2 of
the Uniform Commercial Code (UCC), the Convention on Contracts
for the International Sale of Goods (CISG), and the Common
European Sales Law (CESL) (as currently discussed in Europe), is to
reduce ‘transaction costs imposed on cross-border sales by non-
uniform law in the jurisdiction whose law may potentially apply’.’
The Export Council of Australia echoes this view in their Trade
Policy Recommendations: ‘[there is a] need for Australia to reduce
inefficiencies and red and green tape to help businesses compete in a
rapidly evolving global market place. Being competitive is a must,

not an option”."’

The reduction of costs and increased certainty in cases of disputes is
of particular interest, especially for investors where an enforcement of
disputes behind-the-border can cause problems. As it stands currently,
investors can enliven the dispute resolution clause in a bilateral
investment treaty (BIT) or a FTA between Australia and the host
state. This avenue allows the investor to retain a degree of bargaining

Kleimann, above n 5, 2.

Marn-Heong Wong and Marie Isobella Pellan, ‘Trade Facilitation: The Way
Forward for ASEAN and its FTA Partners’ (Policy Brief No 2012-04,
Economic Research Institute for ASEAN and East Asia, July 2012) 1.

? Harry M Flechtner, ‘The US Experience with the UCC and the CISG: Some
Insights for the Proposed CESL?’ in Ulrich Magnus (ed), CISG vs Regional
Sales Law Unification, (Sellier European Law Publishers, 2012) 5.

Export Council of Australia, Trade Policy Recommendations 2013/14 —
International Competitiveness Begins at Home, 4
<http://www.export.org.au/eca/advocacy/trade-policy>.
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power as it allows ‘protected entities to bargain in the shadow of the

laW’ 11

However, this avenue is blocked, as the Australian Government has
not entered into BITs or FTAs with any of the OHADA nations, nor
any African state for that matter. Even if the respective governments
were to enter into an agreement in the future, it would not currently
include investor-state dispute resolution procedures. The Gillard
Government in April 2011, on the advice of the Productivity
Commission, announced this shift of policy.'? The advice was given
to the government despite the Commission recording the steep growth
of overseas investments by the Australian mining sector from 2001 to
2008.'"% The Commission noted however, that in the alternative,
political risk insurance offered by both government and non-
government providers will act as a tool to mitigate the risk of loss to
investors, and importantly, underlying market conditions will drive
the flow of investments.'* In summary, the only avenue is to rely on
the domestic law of the host country. This issue will not be discussed
further as it is only a reminder that the design of future FTAs and
BITs may change.

Part one of this paper will focus on the agreements between Australia
and ASEAN as a trade block, as well as with its individual member
states. The purpose is to examine significant variations between the
agreements and point to problems, from a trader’s point of view,
which might be the result of the variations.

As the ASEAN-Australian-New Zealand Agreement (AANZFTA) is
the most recent agreement it will be used as the ‘control unit’, and

Jurgen Kurtz, ‘Australia’s Rejection of Investor-State Arbitration: Causation,
Omission and Implication’ (2012) 27 ICSID Review 65, 69.

Department of Foreign Affairs and Trade, ‘Gillard Government Trade Policy
Statement: Trading Our Way to More Jobs and Prosperity’ (Policy Statement,
April 2011) 14 <http://www.acci.asn.au/getattachment/b9d3 cfae-fcOc-4c2a-
a3df-3£58228daf6d/Gillard-Government-Trade-Policy-Statement.aspx>.
Productivity Commission, ‘Bilateral and Regional Trade Agreements’
(Research Report, November 2010) 33.

4 Ibid 240.
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other FTAs and the ASEAN Trade in Goods Agreement (ATIGA) will
be measured against it. Another reason is that ‘[the AANZFTA is the
agreement with the most comprehensive trade facilitation content’."”

This is significant considering that the Australian government notes:

AANZFTA is Australia’s first multi-country FTA. It is the first time
Australia and New Zealand have been involved jointly in negotiating an
FTA with third countries. It is the first time ASEAN has embarked on
FTA negotiations covering all sectors including goods, services,
investment and intellectual property simultaneously. This makes it the
most comprehensive trade agreement that ASEAN has ever negotiated.
AANZFTA will deliver real commercial benefit for Australian exporters

. 16
and investors.

The second part of this paper will investigate intra-regional
agreements between ASEAN nations, specifically the ATIGA
agreement. This is crucial as trade facilitation complements the
reduction of transaction costs and ‘it is especially significant for
ASEAN ... given the predominate nature of intra-regional trade that
is driven by regional production networks’.'” The question to be
discussed is whether ATIGA merely duplicates the FTAs Australia
has concluded with the trade block, or whether there are differences
between the agreements. The purpose of this part is to highlight
possible gaps of laws, which can only be filled by contractual
agreements or by the application of the conflict rules.

The third part will address the design of uniform laws in the OHADA
group from the point of view of a trader. This part will specifically
address the issue of behind-the-border trade facilitation issues. It will
be argued that business-to-business policies are playing an important
part in facilitating trade. This is also noted by the Australian
Government, stating that the benefits of an FTA are not just to:

eliminate tariffs, they also address behind-the-border barriers that impede
the flow of goods and services between parties, help to encourage

Wong and Pellan, aboven 8, 5.

ASEAN-Australia-New Zealand Free Trade Agreement, signed 27 February
2009, [2010] ATS 1 (entered into force 1 January 2010).

Wong and Pellan, above n §, 2.
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investment, enhance cooperation, and address other issues, such as
: 18
intellectual property, e-commerce and government procurement.

The question is whether behind-the-border harmonisation in the
shadow of FTAs are sufficient to create a ‘seamless harmonised
trade’ environment. It is argued that issues of behind-the-border
barriers have not been raised officially, and it is a gap in the
harmonisation efforts of trade related issues. This issue is of
importance as Duval argued that non-trade specific business measures
that reduce behind-the-border costs play an important role in
impacting positively on trade. '* He notes specifically that
‘simplifying procedures for contract enforcement is found to have the
highest impact on bilateral trade, as a small improvement in either of

the trading country can increase bilateral trade by more than 6% 2

Part four will address the issue of whether harmonised public law
offers a better alternative to harmonised private laws regimes, or
whether a combination of the two is the best outcome. Such an
investigation is of importance as ‘existing literature offers little

evidence that an integrated approach is best’.”'

Part five will summarise the discussion and will draw some
conclusions.

Department of Foreign Affairs and Trade, above n 6.

See Yann Duval and Chorthip Utoktham, ‘Beyond Trade Facilitation: Impact of
the Domestic Business Environment on Export Competitiveness in Asia and the
Pacific’ in Mia Mikic (ed), ‘Rising Non-Tariff Protectionism and Crisis
Recovery’, Studies in Trade and Investment, United Nations Economic and
Social Commission for Asia and the Pacific (ESCAP) (UN ESCAP, 2010) 111.
2 Duval and Utoktham, above n 19, 124.

' Ibid 124.
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II PART 1
A Free Trade Agreements

Australia has concluded four FTAs; with Singapore,”* Malaysia, >
Thailand, 2 and ASEAN. The AANZFTA,* which overlays other
agreements, includes Australia, Brunei Darussalam, Cambodia,
Indonesia, Laos, Malaysia, Myanmar, New Zealand, Philippines,
Singapore, Thailand, and Vietnam.”® As it can be seen, agreements
with Singapore, Malaysia and Thailand run side by side with
AANZFTA.

FTAs must be viewed in context, which is their aim to facilitate trade.
However, an FTA cannot maximise trade facilitation on its own.
Other tools need to be set in motion which complement the FTA. It is
argued that at this stage too many gaps limit the effectiveness of the
FTAs.

First, ASEAN treaties as indicated earlier are not consistent with each
other and will be discussed below in relation to rules of origin (ROO).
Second, obvious pathways and facilitation rules have not been put
into place. Several examples will illustrate this point, specifically the
lack of membership in the Authorised Economic Operator (AEO)
program. Australia is the only developed country which is not a
member and it is well known that the AEO countries are given
priority and preference at customs.”’ It is interesting to note that the
Export Council of Australia notes in relation to the AEO:

2 Singapore-Australia Free Trade Agreement, signed 17 February 2003, [2003]

ATS 16 (entered into force 28 July 2003).

» Malaysia-Australia Free Trade Agreement, signed 22 May 2012, [2013] ATS 4
(entered into force 1 January 2013).

2 Thailand-Australia Free Trade Agreement, signed 5 July 2004, [2005] ATS 2

(entered into force 1 January 2005).

ASEAN-Australia-New Zealand Free Trade Agreement, signed 27 February

2009, [2010] ATS 1 (entered into force 1 January 2010).

See Department of Foreign Affairs and Trade, above n 6.

2 World Bank Group, Trading Across Borders (June 2013) Doing Business
<http://www.doingbusiness.org/data/exploretopics/trading-across-borders>.

25

26
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Australia’s decision has been raised as a concern at recent conferences
held by the ECA, Shipping Australia and the Customs Brokers. It was
purportedly based on the results of two Australian Customs and Border
Protection Service (ACBPS) surveys, the validity of which are highly
questionable. The ECA strongly rejects the conclusion that, ‘industry
believes the cost of implementing an AEO program will outweigh the
associated benefits’.

The ACBPS decision ignores the associated regulatory benefits,
including the potential to achieve a higher level of visibility into, and
control over, the supply chain. It also ignores the APEC Ministers’ call
for the introduction of AEO programs across the APEC economies.

A WCO conference on the topic that attracted over 800 delegates from
over 90 countries (Australian Government representation being notably
absent) concluded that AEO is a key enabler to facilitate international
trade and that Mutual Recognition is likely to emerge as a component of
future FTA negotiations.”®

Two points need to be made. First, the Department of Foreign Affairs
and Trade (DFAT) and the Australian Customs and Border Protection
Service (ACBPS) are two different departments and, arguably
therefore, a whole of government approach is not observable. Hence
the question can be raised of whether DFAT would take the ECA
argument into consideration when advancing the China-Australia
FTA, which in effect has stalled. Second, how can the ACBPS argue
that that there are no benefits to the industry when, in effect, the
affected industry argues the opposite?

If statistics and the views of external organisations are taken into
consideration, the facts do speak against the views of the ACBPS and
support the view that there is not truly a whole of government
approach:

In [poor] shape is Australia’s ‘Trading across Borders’ ranking,
which looks at the time and cost (excluding tariffs) associated
with exporting and importing by ocean transport, and the number
of documents necessary to complete the transaction. Here
Australia ranks 44th, behind Hong Kong (2nd), the UK (14th),
the USA (22nd) and New Zealand (25th), as well as the regional
average for OECD high income nations which is 33. There is

2 Ibid 13.
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therefore significant opportunity for Australia to improve our

competitive position.*’
Arguably therefore, from a public policy point of view, FTAs are not
the result of a whole of government approach, as it appears that the
negotiations and drafting are too much a result of individual ‘players’
instead of a ‘team effort’. It is interesting to note that the United
States, when represented at world bodies such as the United Nations
Commission on International Trade Law (UNCITRAL), usually send
a team of three, consisting of an academic, an industry representative
and a government official.

B Rules of Origin (ROO)

Any importer/exporter has two basic choices at customs. The first
option is to not note the agreement under which the goods are
imported or exported, and hence pay general import duties. The
second option is to indicate the FTA under which the goods are
bought or sold, and hence be subject to the applicable import duty, if
any. This suggests that the importer must not only be aware of the
relevant ROO, but also of the compliance costs, as they can be
different.

From the perspective of practical utility for both importers and
exporters, it is warranted that comparative analysis of the ROO be
undertaken. These rules indicate whether and to what extent
economic integration is achieved between signatories.

The three main approaches to determining origin of goods are: change
of tariff heading, value-added criteria, and specific manufacturing
process-requirement. According to the change of tariff heading
method, the final product must have a different tariff heading than the
inputs used. The second approach defines that a minimum value is
added in order for the final product to claim a change of origin
classification. Finally, specific manufacturing processes can be
required to be undertaken in the production of the good to be eligible

» Ibid 7.
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for preferences. Each of these rules has certain advantages and
disadvantages with respect to other rules.*

1 Originating Goods

Article 3 of ASEANANZ FTA sets out which goods, for the purposes
of art2.1(a) (Originating Goods), shall be considered as wholly
produced or obtained goods. These goods are listed in art 3(a)—(f).
Article 6 provides that a good which is an originating good under
art 2, and that is used in another Party as a material in the production
of another good, shall be considered to originate in the Party where
working or processing of the finished good has taken place.

The Singapore-Australia FTA in art 3.1 provides that goods shall be
deemed originating goods of a Party where they are wholly obtained
goods produced in the territory of the Party, and where they are goods
wholly manufactured in that Party from products and materials listed
in art 3.1(b)(i)—(iii).

The Thailand-Australia FTA covers ROO in art 402, in ch 4 of the
Agreement. Goods are deemed as originating in the territory of a
Party under art 402.1 if they are: the wholly obtained goods of that
Party; or satisfy any applicable requirements of annex 4.1 on Product-
Specific Rules of Origin, as a result of processes performed entirely
in the territory of one or both of the Parties by one or more producers.

The Malaysia-Australia FTA covers ROO in ch 3 of the Agreement,
stating in art 3.2 that a good shall be deemed to be an originating
good of a Party if it: (a) is a wholly obtained or produced good of one
or both of the Parties; (b) is produced entirely in the territory of one
or both of the Parties; (c) satisfies all applicable requirement of
annex 2 (Product Specific Rules Schedule), as a result of processes

30 Miriam Manchin and Annette O Pelkmans-Balaoing, ‘Rules of Origin and the

Web of East Asian Free Trade Agreements’ (Working Paper No 4273, World
Bank, July 2007) 3-4 <http://www.wds.worldbank.org/servliet/WDSContent
Server/WDSP/IB/2007/07/06/000016406_20070706154708/Rendered/PDF/wps
4273.pdf>.
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performed entirely in the territory of one or both of the Parties by one
or more producers; or (d) otherwise qualifies as an originating good
under the chapter, and meets all other applicable requirements of
ch 3. Article 3.3 defines for purposes of art 3.2 a good that is wholly
obtained or produced in the territory of one or both of the Parties.

It can be deduced that the AANZFTA (by operative provisions of art 2,
art 3 and art 6) has the broadest and most liberal provisions on
originating goods. The Singapore-Australia FTA (art3.1) sets
limitations by restricting the scope of originating goods. Similar
regulatory restrictions are imposed in the Thailand-Australia FTA, by
virtue of the requirement that ‘goods not wholly obtained” must
satisfy ‘any applicable requirements’ in annex 4 of the Agreement.
The Malaysia-Australia FTA resembles the Singapore-Australia FTA
and the Thailand-Australia FTA, but provides an additional
alternative (art 3.2(d)) for deeming a good to be an originating good:
a good may ‘otherwise qualify’ as an originating good under ch 3. In
context of further trade liberalisation in the region, the AANZFTA
provisions on originating goods appear to have greater regulatory
utility than any corresponding provisions in the three alternative
FTAs.

2 ‘Goods not Wholly Produced or Obtained’ Treated as Originating
Goods

(a) AANZFTA

Under art 4, goods not wholly produced or obtained shall be treated
as originating goods if: (a) the good has a regional value content of
not less than 40 percent of FOB, calculated using the formulae in art 5
(Calculation of Regional Value Content), and the final process of
production is performed within a Party; or (b) all non-originating
materials used in the production of the good have undergone a change
in tariff classification in a Party.

For the purposes of art 4.1(a) the formula for calculating the regional
value content will be either the Direct Formula in art 5.1(a) or the
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Indirect/Build Down Formula in art 5.1(b). Where a claim for origin
is based solely on a regional value content, art 7 sets out mandatory
minimal operations and processes that must be undertaken and which
shall not be taken into account in determining whether or not a good
is originating. A good subject to Product Specific Rules shall be
treated as an originating good if it meets those Product Specific
Rules. For a good not specified in annex 2 of the Agreement (Product
Specific Goods), a Party shall permit the producer or an exporter of
the good to decide whether to use the regional value content provision
or change in tariff classification method, as provided by art4.1.
A good that does not satisfy a change in tariff classification
requirement under art 4.1(b) will nonetheless be an originating good
if it satisfies art 8 (De Minimis provision). Article 8 will be satisfied
if: (a)(i) the value of all non-originating materials used in the
production of the good that did not undergo the required change in
tariff classification does not exceed 10 per cent of the FOB value of
the good; (a)(ii)) for a good provided in chs 50 to 63 of the
Harmonized System Code, the weight of all non-originating materials
used in the production that did not undergo the required change of
classification does not exceed 10 per cent of the total weight of the
good, or the value of all non-originating materials used in the
production of the good that did not undergo the required change in
tariff classification does not exceed 10 per cent of the FOB value of
the good; and (b) the good meets all other applicable criteria of ch 3
of the Agreement. Under art 8.2, the value of such material shall be
included in the value of non-originating materials for any applicable
regional value content requirement.

(b) Singapore-Australia FTA

A good partly manufactured in a Party shall be deemed an originating
good of that Party if it satisfies either of two conditions. The first
condition, as set out by art 3.1(c)(i) requires that (a) the last process
of manufacture was performed in the territory of that Party by, or on
behalf, of the principal manufacturer; and (b) the allowable cost to
manufacture the goods is not less than 30% for the goods specified in
annex 2D or 50% for all other goods. The second condition, as set out
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by art 3.1(c)(ii), requires that for any goods (except those specified in
annex 2C): (a) one or more processes of manufacture was or were
performed in the territory of that Party, by, or on behalf of, the
principal manufacturer; (b) one or more processes was oOr were
performed in the territory of that Party, by, or on behalf of, the
principal manufacturer immediately prior to export of the goods to the
territory of the other Party; (c) the principal manufacturer in that
Party incurred all the costs associated with any process performed in
the territory of a non-Party; and (d) the allowable cost to manufacture
the goods is not less than the 30% for the goods specified in annex 2D
or 50% for all other goods. For the purposes of, and subject to, art 3
and art 4, arts 4 to 9 deal in a rather detailed manner with calculations
of costs, with the principal aim of ascertaining the allowable
expenditure on materials, labour, overheads, and overseas processing
costs under the Agreement.

(¢) Thailand-Australia FTA

Originating materials from the territory of a Party, used in the
production of particular goods in the territory of the other Party, shall
be, pursuant to art 402.2, considered to originate in the territory of the
other Party. Those goods that do not satisfy the change in tariff
classification requirement under annex 4.1 of Product-Specific Rules
of Origin are nonetheless originating goods if the value of all non-
originating materials used in the production of the goods that do not
undergo the required change in tariff classification does not exceed
10% of the FOB value of the goods; and the goods meet all other
applicable criteria of art 402. In instances where annex 4.1 (subject to
arts 403 and 404) on Product-Specific Rules of Origin requires goods
to have a regional value content, the regional value content of
particular goods shall be calculated using the formula in art 403.
Under art 404, for purposes of ch 4 on ROO, value of particular
goods is to be ascertained by reference to arts 1 to §, art 15, and the
corresponding interpretative notes of the WIO Customs Valuation
Agreement. In addition to goods being originating goods, pursuant to
art 410 (Claims for Preferential Treatment) and art412 (Origin
Verification), further requirements may either be mandatory or
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optional, before preferential tariff treatment is granted to the imported
goods.

(d) Malaysia-Australia FTA

Article 3.4 on cumulation provides that a good which is treated as
originating under art 3.2, and is used in the production of a good or
goods in the territory of the other Party, shall be considered to
originate in the territory of that other Party. Production that occurs in
the territory of one or both of the Parties, by one or more producers,
shall count as qualifying content in the origin determination of a
good, regardless of whether that production was sufficient to confer
originating status on the material used in the production of that good.
The De Minimis provision in art 3.5 of the Agreement states that a
good that does not satisfy a change in tariff classification pursuant to
annex 2 (Product Specific Rules Schedule) shall nonetheless be
treated as originating good if: (a) the value of all non-originating
materials does not exceed 10% of the FOB value; (b) the weight of all
non-originating materials does not exceed 10% of the total weight of
the good or the value of all non-originating materials does not exceed
10% of the FOB value of the good; and the good meets all other
applicable criteria of ch 3. Article 3.5 (De Minimis provision) is
qualified by art 3.5(2), stating that the value of non-originating
materials, shall, however, be included in the value of non-originating
materials for any applicable regional value content requirement for
the good. Calculation of the Value of the Good or Material is
governed by intricately detailed art 3.12. In circumstances where
annex 2 (Product Specific Rules Schedule) refers to a regional value
content requirement, the regional value content of that good shall be
calculated using either the Indirect Method or the Build-up Method
found in art 3.11.

It stems from the above that ‘goods not wholly produced or obtained’
are likely to be more liberally treated as ‘originating goods’ under the
AANZFTA than under the three other agreements under examination.
It is worthwhile to observe some similarities between the AANZFTA
and Malaysia-Australia FTA, as the formulae for the calculation of
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regional value content and the De Minimis provision are identical in
the two agreements. Conversely, the Singapore-Australia FTA and
Thailand-Australia FTA lack the De Minimis provision. By virtue of a
rather detailed process for ascertaining the allowable expenditure on
materials, labour, overheads, and overseas processing costs, the
Singapore-Australia FTA appears as scope-restrictive in treating
‘goods not wholly produced or obtained’ as originating goods.
Arguably, with similar restrictive effect furthering trade and
compliance uncertainty, the Thailand-Australia FTA has introduced
the WTO Customs Valuation Agreement as one of the mechanisms for
ascertaining value of particular goods. By virtue of what often
appears to be (in drafting and structure of the three other agreements)
a dubious alliance between evident omissions and regulatory
complexities, the AANZFTA lends itself as a credible and preferable
model for reassessing the regulatory trade framework in the region.

3 Exporting party obligations

For purposes of the AANZFTA, the annex on Operational Certification
Procedures contains rules on issuance and verification of Certificates
of Origin as well as other related administrative matters, including
dispute settlement. These rules are to be observed by each party to the
Agreement.

Under the scope of the Singapore-Australia FTA, art 10 stipulates that
preferential tariff treatment shall apply only to originating goods of a
Party which has met the consignment requirements of that article.
Article 11 sets out detailed requirements on documentary evidence, to
demonstrate (by way of declaration and certification) that goods are
originating goods. In addition to the preceding provisions on
originating goods, art 14 imposes further requirements, one of which
(in addition to measures to establish the validity of the Certificate of
Origin, Declaration or Confirmation) is that the eligibility of the
goods for preferential treatment shall be verified in accordance with
domestic laws and practices of the importing Party before preferential
treatment is granted.
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Under the Thailand-Australia FTA, detailed provisions on
consignment, registration, certification of origin, exporter sanctions,
and claims for preferential treatment are governed by art 406, art 407,
art 408, art 409, and art 410 respectively.

Under the Malaysia-Australia FTA, art 3.17 sets out requirements that
need to be met prior to the importing Party granting preferential tariff
treatment to such a good. Article 3.20 establishes a detailed process
for purposes of origin verification. It requires that the exporting Party
shall fully cooperate in any action to verify eligibility, in addition to
making it mandatory that producers and exporters cooperate in any
action to verify eligibility. Similar to the AANZFTA, this agreement
incorporates its own Annex on Operational Certification Procedures.

In principle, the four agreements are not substantially dissimilar in
their provisions on exporting party obligations. Nonetheless, the
merits of these provisions shall be assessed on the basis of their
practical operational utility and relevance to a reasonable exporter. It
appears worthwhile to consider whether substantial documentary
evidence requirements are hindering trade in the region, and whether
an alternative model of self-certification under common institutional
oversight, as proposed by some authors, is to become a preferred
regulatory option in foreseeable future.

4 Observations

From the preceding discussion, it is evident that there is no
consistency between the ROO of the different FTAs as to ensure
unhindered operational efficiency and relatively unchallenged trade
certainty.

Provisions on: originating goods; goods to be treated as originating
goods; cumulation; De Minimis; regional value content; calculation of
the value of a good or material; claims for preferential treatment; and
origin verifications are either substantially divergent or evidently
lacking corresponding provisions between the different FTAs, to be
deemed equivalent or, at least substantially similar for purposes of
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intra-regional trade certainty, trade utilisation, and enterprise
compliance. This situation is clearly not conducive to the justified
normative (yet at times merely declaratory) aims of greater economic
integration in the region.

It appears rather symptomatic that such complex, conflicting and
divergent provisions on ROO would not be assisting enterprises that
are not in a position to ensure compliance, without incurring either
risk or a considerable opportunity cost. Medalla and Balboa, in
arguing that the region should work towards a harmonised system of
customs classification, stated that another challenge is to craft a
system of ROO that would be small and medium enterprise (SME)
friendly. One aspect of this is capability building to enable SMEs to
comply with ROO requirement. *'

The authors articulated a normative balancing act for transcending the
present lack of consistency and certainty in ROO provisions under the
different free trade agreements: ‘the formulation of the ROOs should
have both simplification and liberalization elements. At the same
time, however, there should be adequate provisions that would

control for potential abuse’.*?

Some further suggestions for future reform of ROO frameworks
included:
e  More extensive usage of the De Minimis provision
e Self-certification for purposes of simplification and
cost-reduction balanced by some monitoring system
(and a least burdensome verification process) that would
keep importers honest

3 Erlinda M Medalla and Jenny D Balboa, ‘ASEAN Rules of Origin: Lessons and
Recommendations for Best Practice’ (Discussion Paper No 2009-36, Philippine
Institute for Development Studies, December 2009) 34
<http://dirp3.pids.gov.ph/ris/dps/pidsdps0936.pdf>.

2 Ibid35.
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e Special and Differential Treatment: devising ROO by
taking into account the different levels of development
of countries in the East Asia region.*

IIT PART 2
A Intra-Regional Agreements — ATIGA

Within the ASEAN countries, several multinational agreements have
been formed of which ATIGA is of interest.’* ASEAN countries
adopted ATIGA in 2009, marking a further step in their economic
integration. The agreement came into force on 17 May 2010.*

The preamble notes that the purpose of ATIGA is to realise the goals
of ASEAN, namely, to establish a single market ‘and production base
characterised by free flow of goods’.”® The goal of ATIGA has been
reaffirmed in art 1, which states: ‘“The objective of this agreement is
to achieve free flow of goods in ASEAN as one of the principle
means to establish a single market and production base for the deeper
economic integration of the region’.

One would be forgiven for assuming after reading art 1 that a free
flow of goods would not only include at-the-border agreements, but
would also include behind-the-border agreement on private law issues
such as a single commercial code, as found in the OHADA group of
nations. However, the agreement in essence operates in the shadow of
WTO/GATT agreements, and operates on the same level as all the
FTAs introduced by ASEAN with other states. Article 12, as an

¥ Ibid 34.

34 ASEAN’s bid to create a common regional market — a process that started as
early as 1992 with the launching of the ASEAN Free Trade Area — resulted in
the creation of the Common Effective Preferential Scheme (AFTA-CEPT).
While the CEPT focused mostly on tariffs, the ATIGA contains broader and
more specific provisions on rules of origin, non-tariff measures, trade
facilitation, and sanitary and phytosanitary (SPS) measures, among others.
Wong and Pellan, above n §, 2.

ASEAN Trade in Goods Agreement, signed February 2009 (entered into force
17 May 2010) Preamble.

35

36
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example, notes that ‘[a]rticle X of GATT 1994 shall be incorporated
into and form an integral part of this Agreement, mutatis mutandis’.

At first glance, the state-to-state relationship has been managed in
ATIGA but harmonised rules in relation to business-to-business
relationships have been left out. However, tentative steps in
regulating behind-the-border issues can be observed. Unfortunately
these efforts are not concentrated on harmonising sales laws.

It must be noted that ATIGA has included articles which specifically
facilitate trade between the ASEAN countries. Article 13, as an
example, established the Trade Repository ‘where trade and customs
laws and procedures of all Member States shall be ... made accessible
to the public through the internet’. The article in subs (2) is very
specific, but not exhaustive, by describing the content of the
Repository which is maintained by the ASEAN Secretariat. Of
interest is that art 13(2) includes amongst the usual information such
as ROO, information such as ‘best practices applied by each Member

State; and (ix) list of authorised traders of Member States’.”’

Arguably the window to facilitate increased behind-the-border
harmonisation has been slightly left ajar as art 45 introduces the
‘Work Programme on Trade Facilitation and its Objectives’.*® The
point made in art45 is of importance as it states that the work
program needs to create a ‘predictable environment for international
trade transactions that increases trading opportunities and help
businesses, including small and medium sized enterprises (SMEs) to

save time and reduce costs’.*’

The Principles on Trade Facilitation further note that:

the authorities shall endeavour to facilitate and promote effective
mechanisms for exchange with business and trading community,

3 Ibid art 13(2).

*  Ibidchs.

ASEAN Trade in Goods Agreement, signed February 2009 (entered into force
17 May 2010) art 45(1).



138 International Trade and Business Law Review

including opportunities for consultation when formulating. Implementing
and reviewing rules and procedures relating to trade.*’

Read in isolation it can be argued that not only public but also private
law issues are to be included in negotiations. Notably, ATIGA is the
only agreement®' that calls for a ‘Trade Facilitation Coordinating
Committee or relevant focal point at the national level’.* Arguably,
such committees could include private law issues in their
deliberations, augmenting the existing public law regulations.
However, read in its entirety, ATIGA is only devised to regulate
public law issues. This is confirmed by art 89 which governs dispute
settlements, indicating that any disputes between member states
concerning the interpretation of ATIGA is subject to the 2004 ASEAN
Protocol on Enhanced Dispute Settlement Mechanism.** The Protocol
sets out the coverage of the rules and procedures in art 1(1).** All
agreements covered by the Protocol are listed in app 1 which includes
46 agreements dating from 1977 to 2004. However, all agreements
were formed between states and do not affect investor-state dispute
settlements.

What must be said is that trade facilitation provisions are increasingly
used in trade agreements since 2005 in contrast to agreements signed
before 2004.* Duval argues that this is because governments realised
that further trade expansion depends on ‘whether non-tariff barriers
can be effectively tackled’.*® However, art 46 in describing the scope
of the Trade Facilitation Work Program (TFP) notes a classification
predominantly consistent with WTO classifications, except that the

40 Ibid art 47(b).

4 Duval and Utoktham, above n 19, 13.

2 ASEAN Trade in Goods Agreement, signed February 2009 (entered into force
17 May 2010) art 50(2).

# Ibidart 89.

4 See ASEAN Protocol on Enhanced Dispute Settlement Mechanism, ASEAN,

art 1(1) <http://www.asean.org/news/item/asean-protocol-on-enhanced-dispute-

settlement-mechanism>.

Yann Duval, ‘Trade Facilitation in Regional Trade Agreements: Recent Trends

in Asia and the Pacific’ (Working Paper No 02/11, UN ESCAP, March 2011) 3.

% Ibid3.

45
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article includes ‘other areas as identified by the AFTA council’.?’
Chapter 5 does not however, include specific TFP measures, instead
‘they are in line with what is found in many of the bilateral trade

4
agreements’.*®

It can be observed that ATIGA has gone beyond the simple
declaration of unified public law issues and attached practical
regulations to facilitate trade. Article 58 introduces rules to facilitate
seamless trade, specifically by creating a regional single window
system. Article 49 reads:
Member States shall undertake necessary measures to establish and
operate their respective National Single Windows and the ASEAN Single
Window in accordance with the provisions of the Agreement to Establish

and Implement the ASEAN Single Window and the Protocol to Establish
and Implement the ASEAN Single Window.

In summary, it can be argued that ATIGA has established a regime of
harmonised public law in order to facilitate trade, but has not
seriously attempted to go the extra step and harmonise private laws as
well. The issue which will be discussed below is whether AT/GA is in
step with other FTAs signed by ASEAN or other ASEAN nations
with Australia.

B ATIGA and AANZFTA — Rules of Origin

For purposes of examining trade ramifications flowing from the
operative frameworks of ATIGA and AANZFTA, some comparative
observations can be made.

Article 26 of ATIGA specifies the requirements for deeming a good to
be an originating good. It refers to a ‘wholly produced or obtained
good’ or a ‘good not wholly obtained or produced’, providing
additional requirements have been met. This provision is replicated in
art 2 of AANZFTA. The articles defining ‘wholly obtained or

4 ASEAN Trade in Goods Agreement, signed February 2009 (entered into force

17 May 2010) art 46.

48 Duval and Utoktham, above n 19, 6.
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produced goods’, art 27 of ATIGA and art3 of AANZFTA, are
virtually identical.

The process for treating ‘[g]oods not wholly produced or obtained’ as
originating goods is also virtually identical in ATIGA and AANZFTA.
‘Goods not wholly produced or obtained’ are almost identically
defined in art 28 of ATIGA and art 4 of AANZFTA, imposing the same
level of regional content of no less than 40 per cent. Article 29 of
ATIGA and art5 of AANZFTA use the identical formulae for the
calculation of Regional Value Content. Cumulative rules of origin are
covered in art 30 of ATIGA and art 6 of AANZFTA, and would have
been identical but for the additional Regional Value Content criterion
in art 30.2 of ATIGA, for instances where regional value content of
the material is less than 40 per cent. Article 31 of ATIGA and art 7 of
AANZFTA on Minimal Operations and Processes are substantially
similar, however, art7 of AANZFTA imposes some additional
minimal operations and processes by virtue of art 7(d)—(f). The De
Mimimis provision is substantially similar in both agreements, found
in art 33 of ATIGA and art 8 of AANZFTA.

Article 38 of ATIGA stipulates that a claim that a good shall be
accepted as eligible for preferential tariff treatment shall be supported
by a Certificate of Origin. For purposes of AANZFTA, its annex on
Operational Certification Procedures contains rules on issuance and
verification of Certificates of Origin.

From the above it is observed that provisions on ROO in ATIGA and
AANZFTA are harmonious, bordering on being identical. Such a state
of affairs is not unexpected, given that both agreements are the
resulting regulatory outcomes of the broader regional (multilateral)
commitment on trade. ATIGA and AANZFTA are clearly going
beyond and above any existing bilateral free trade agreements in the
region.
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IV PART 3
A OHADA Uniform Acts
1 Introduction

In contrast with ASEAN, the Australian Government has not entered
into BITs or FTAs with any of the OHADA nations, nor any African
state for that matter.* Hence the legal landscape differs greatly for
any business attempting to conduct trade with African states.
However, OHADA stands out. It was formally created in 1993 with
the signing of the Port-Louis Treaty. In 2008, the original treaty was
amended by the Treaty of Quebec, which came into force in 2010.
The meeting in Quebec aimed to reinforce OHADA and to perpetuate
its activities by improving its institutions and its financing.

The idea was generated by the political will to strengthen the legal
system, with the aim to harmonise business laws of the signatory
states and to establish common rules which were simple, modern, and
adaptable to all Member States.’' Indeed the preamble to the Treaty
states the aim as ‘making progress toward African unity and creating
a climate of trust in economic systems of the contracting States with a

view to creating a new centre of development in Africa’.’?

It is beyond doubt that the ensuing Uniform Acts are the core of the
OHADA project. * As of today, nine Uniform Acts have been
introduced and adopted by the Council of Ministers. These include:>*

9 OHADA (Organisation for the Harmonisation of Business Law) was created by

16 mostly French speaking African nations, and introduced supra-national

Uniform Laws. The official language of OHADA is French.

The meeting took place in Quebec on 17 October 2008.

3 Keba Mbaye, ‘L’histoire et les objectifs de ’TOHADA’ (2004) 205 Les Petites
Affiches 4.

52 OHADA, signed 17 October 1993, (entered into force 18 September 1995)
Preamble.

53 Renaud Beauchard and Mahutodji Jimmy Vital Kodo, ‘Can OHADA increase
Legal Certainty in Africa?’ (Working Paper No 17/2011, World Bank, 2011) 15.

50
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e Uniform Act on General Commercial Law

e Uniform Act on Commercial Companies and Economic
Interest Groups

e Uniform Act on Securities

e Uniform Act on Collective Proceedings for the Clearing
of Debts

o Uniform Act on Simplified Recovery Procedures and
enforcement Measures

e Uniform Act on Accounting for companies’ private
Account and also for combined and consolidated
accounts

e Uniform Act on Arbitration

e Uniform Act on Contracts for the Carriage of Goods by
Road

o Uniform Act on Cooperatives

The Uniform Acts are directly applicable and override domestic laws
of the individual countries.>

As the Uniform Acts are supra-national in character, specialised
bodies need to be put in place. The main institutions are the
Permanent Secretary located in Cameroon, the Regional School for
the training of lawyers and judges in Benin (Porto-Novo), and the
Common Court of Justice and Arbitration (CCJA). This court,
situated in Abidjan, Ivory Coast, is the key institution and has a dual
function. *® It is a supra-national court as well as an arbitration
institution. >’ It serves as a court of appeal and is tasked with
achieving uniform judicial interpretations of the Treaty and Uniform
Acts. Its second function is to serve as a forum for international

> Boris Martor et al, Business Law in Africa: OHADA and the Harmonisation

Process (GMB Publishing Ltd, 2" ed, 2007) 16.
53 Article 10 of the OHADA Treaty was adopted on 17 October 2008 in Quebec.
5 Mahutodji Jimmy Vital Kodo, ‘Harmonisation of Business law: The Experience
of Africa’ in Mads Andenas and Camilla Baasch Andersen (eds), Theory and
Practice of Harmonisation (Edward Elgar Publishing, 2012) 252.
37 Emilia Onyema, °‘Arbitration under the OHADA regime’ (2008) 11(6)

International Arbitration Law Review 205, 206.
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arbitration and a court of last resort for judgments and arbitral awards
rendered within Member States.”®

Article 14 of the revised version notes that:

The Common Court of Justice and Arbitration is responsible for the
uniform interpretation and uniform application of the Treaty, of the
regulations promulgated to further the Treaty’s implementation, of the
Uniform Acts, and of other actions.

The Court may be consulted by any Contracting Party, or by the Council
of Ministers, on any question within the scope of the prior paragraph.
The same ability to request consultative advice from the Court shall
belong to national courts hearing a case pursuant to Article 13, above.*

It should also be noted that OHADA regulations sit on top of an
already complex set of regional organisations forming other
cooperative law initiatives to which OHADA adheres to.*" These
groupings are not always composed of all the OHADA states, as
individual states can form their own alliances. As an example, the
West African Economic and Monetary Union (UEMOA) has six of
the OHADA group of nations as members, and the Economic
Community of West African States (ECOWAS) is comprised of nine
OHADA states and six non OHADA members. As one would
suspect, the regulatory power of all the organisations can easily
overlap, if not directly be in conflict, especially if OHADA extends
the reach of the Uniform Acts.®'

Simply put, it is a well-recognised fact that uniform laws reduce the
risks posed by variations in sales legislations within a trading block,
or for that matter of jurisdictions whose law might potentially apply.
Within this context, it should also be noted that besides the OHADA
uniform laws regime, art 2 ‘of the UCC, the CISG, and the CESL all
share the same fundamental goals, which is to reduce the transaction
costs imposed on cross-border sales by non-unified law in the

8 Beauchard and Kodo, above n 53, 11.

5 OHADA, signed 17 October 1993, (entered into force 18 September 1995)
art 14.

60 Beauchard and Kodo, above n 53.

o Ibid 14.
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jurisdiction whose law may potentially apply’.®* Professor Lehn
argued that cost savings through the introduction of uniform laws are
impressive.”

A further point needs to be considered, namely, that uniform laws
facilitate and strengthen the competiveness of the internal market as it
creates a single window in relation to trade laws. This competiveness
will flow onto the international markets, hence increasing
international competiveness. The theory behind the utility of uniform
laws was put succinctly by the European Parliament in their proposal
for a Common European Sales Law:

Differences in contract law between Member States hinder traders and
consumers who want to engage in cross-border trade within the internal
market. The obstacles which stem from these differences dissuade
traders, small and medium-sized enterprises (SME) in particular, from
entering cross border trade or expanding to new Member States’ markets.
Consumers are hindered from accessing products offered by traders in
other Member States.

Currently, only one in ten of Union traders, involved in the sale of goods,
exports within the Union and the majority of those who do only export to
a small number of Member States. Contract law related barriers are one
of the major factors contributing to this situation. Surveys show that out
of the range of obstacles to cross-border trade including tax regulations,
administrative requirements, difficulties in delivery, language and
culture, traders ranked contract-law-related obstacles among the top
barriers to cross-border trade.

The need for traders to adapt to the different national contract laws that
may apply in cross-border dealings makes cross-border trade more
complex and costly compared to domestic trade, both for business-to-
consumer and for business-to-business transactions.

Additional transaction costs compared to domestic trade usually occur
for traders in cross-border situations. They include the difficulty in
finding out about the provisions of an applicable foreign contract law,
obtaining legal advice, negotiating the applicable law in business-to-
business transactions and adapting contracts to the requirements of the
consumer’s law in business-to-consumer transactions.

62 Flechtner, aboven 9, 5.

See Kenneth Lehn, The CISG: Perspectives from an Economist in Harry M
Flechtner, Ronald A Brand and Mark S Walter (eds), Drafting Contracts Under
the CISG, (Oxford University Press, 2007) 261.

63
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In cross-border transactions between traders, parties are not subject to the
same restrictions [as in consumer law contracts] on the applicable law.
However, the economic impact of negotiating and applying a foreign law
is also high. The costs resulting from dealings with various national laws
are burdensome particularly for SME. In their relations with larger
companies, SME generally have to agree to apply the law of their
business partner and bear the costs of finding out about the content of the
foreign law applicable to the contract and of complying with it. In
contracts between SME, the need to negotiate the applicable law is a
significant obstacle to cross-border trade. For both types of contracts
(business-to-business and business-to-consumer) for SME, these
additional transaction costs may even be disproportionate to the value of
the transaction.

These additional transaction costs grow proportionately to the number of
Member States into which a trader exports. Indeed, the more countries
they export to, the greater the importance traders attach to differences in
contract law as a barrier to trade. SME are particularly disadvantaged:
the smaller a company’s turnover, the greater the share of transaction
costs.

Traders are also exposed to increased legal complexity in cross-border
trade, compared to domestic trade, as they often have to deal with
multiple national contract laws with differing characteristics.

Dealing with foreign laws adds complexity to cross-border transactions.
Traders ranked the difficulty in finding out the provisions of a foreign
contract law first among the obstacles to business-to-consumer
transactions and third for business-to-business transactions. Legal
complexity is higher when trading with a country whose legal system is
fundamentally different while it has been demonstrated empirically that
bilateral trade between countries which have a legal system based on a
common origin is much higher than trade between two countries without
this commonality.

Thus, differences in contract law and the additional transaction costs and
complexity that they generate in cross-border transactions dissuade a
considerable number of traders, in particular SME, from expanding into
markets of other Member States. These differences also have the effect
of limiting competition in the internal market. The value of the trade
foregone each year between Member States due to differences in contract
law alone amounts to tens of billions of Euros.

The missed opportunities for cross-border trade also have a negative
impact upon European consumers. Less cross-border trade, results in
fewer imports and less competitiveness between traders. This can lead to

145
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a more limited choice of products at a higher price in the consumer’s
market.**

2 OHADA — the Commercial Code

Of interest is the Uniform Act on General Commercial Law (CL). The
Act was first introduced in 1997 and revised in 2010. The Act
includes five major areas of commercial law.*’ As it is not only an
Act summarising domestic law, it was also devised taking note of
global developments. The scope of the CL is found in art 1, which
notes:
Every trader, be he a natural or legal person including all commercial
companies of which a State or a person governed by public law is a
member, as well as every economic interest group, whose place of
business or registered office is situated on the territory of one of the
Contracting States to the Treaty on the Harmonization of Business Law

in Africa, (hereinafter referred to as ‘Contracting States’), shall be
subject to the provisions of this Uniform Act.

Besides, every trader shall be subject to the laws which are not contrary
to the provisions of this Uniform Act applicable in the Contracting State
of his place of business or registered office.*

The harmonisation efforts of OHADA have shown that the CISG is
an important international instrument in the commercial sale area, and
the CL basically mirrors the CISG in book VIII (art234).
Unfortunately, the CISG is not a code and hence does not cover all
contracts or every aspect of a contract. As an example, art 4 of CISG
specifically excludes ‘the effects which the contract may have on the
property in the goods sold’.*’” The problem, however, is that the CL
did not rectify or close the gaps left by the CISG. It would have been

64 Proposal for a Regulation of the European Parliament and of the Council on a

Common European Sales Law [2011] Doc No 52011PC0635, 2-3.

These five areas are: Status of the Trader, Trade and Personal Property Credit
Register, Commercial Lease and Business, Trade Middlemen, and Commercial
Sale.

66 See  OHADA Uniform  Act on  General  Commercial — Law
<http://www.ohadalegis.com/anglais/audrtcomgb1.htm>.

United Nations Convention on Contracts for the International Sale of Good, UN
Doc CN862, art 4(b).

65
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advisable that the gaps and restrictive articles be replaced by the
UNIDROIT Principles. Arguably, the application of both systems
would have contributed to a more sophisticated international contract
law. This is not to say that a CL taking note of the CISG is of no
utility. On the contrary, it is an enormous step towards international
harmonisation to include the CISG considering it has been ratified by
all major trading nations except the United Kingdom.

However, the fact that book VIII, in effect, copied the CISG causes
problems. The last paragraph of art 1 of the CL is of special
importance as three states have ratified the CISG,*® and the question
of which document would prevail needs to be considered. To start
with, it has been argued that unification or harmonisation efforts
should not be precluded from being relevant just because some states
have ratified the CISG.* However, the question is whether in these
three states the CISG is considered to be contrary to the provisions of
the CL, and hence whether the CISG potentially prevails over the CL.

The answer is to be found in the final provisions. To that extent,
art 90 has been advanced as it deals with the conflict of conventions,
but arguably gives rise to disputes. The article notes that the CISG
does not prevail over any ‘international agreement’, but is restricted
to agreements which ‘contain provisions concerning the matter
governed by this convention’. The problem is that the issues depend
on whether the CL is classed as being international. Arguably the CL
is not an international agreement as it is restricted to the OHADA
countries. However, it could also be argued that any agreement as
soon as it affects two or more independent states is international in
character. This paper argues that intra-regional agreements cannot be
termed to be international as by definition they are not open to other
countries except those within the trade block. For a document to be
termed international, arguably every state in the world must have the

o8 The states are Benin, Gabon and Guinea.

6 Franco Ferrari, ‘CISG and OHADA Sales Law’ in Ulrich Magnus (ed), CISG vs
Regional Sales Law Unification, (Sellier European Law Publishers, 2012).
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opportunity to ratify the instrument. This is not the case in this
instance.

Tellingly, Ferrari points out that the CL only prevails over the CISG
in respect of intra-regional sales, but only if the CL is considered to
be an agreement under art 90.”° This is so as the last part of art 90
notes that ‘the parties [must] have their places of business in States
parties to such agreement’. Arguably therefore, art 1 of the CL must
be interpreted in this light. The fact that every ‘trader shall be subject
to the laws which are not contrary to the provisions of the Uniform
Act’ only deal with domestic laws which fill gaps within the CL or at
best track the CL. However, the CISG prevails over domestic laws
and hence the CISG will prevail in the three states only. However, as
noted by Ferrari, this argument is contingent on the definition of
‘agreement’.

Article 92 and art 94 do not apply either as none of the three states
have made any declarations in relation to the requirements of the two
articles. If one or all of the states would have made an art 94
declaration Flechtner argues that:

While the reservations permitted by Articles 93 and 94 do not change the

text of the Convention in a literal sense, they produce what amounts to an

alteration in the meaning of the term ‘Contracting State’ for purposes of
the scope provision (Article 1) [of the Convention].”"

If that had been the case, the CISG would not apply in the three states.

Therefore, in summary it can be argued that if both parties reside in a
CISG state the CL will apply as the CISG does not apply to domestic
situations. The CL will also apply between two non-CISG OHADA
states. However, the problem arises when one of the states is a CISG
state. In this situation, as seen above, the CISG will overrule the CL
as the CL is not an international agreement.

7 Tbid 88.
m Harry Flechtner, ‘The Several Texts of the CISG in a Decentralized System:
Observations on Translations, Reservations and other Challenges to the
Uniformity Principle in Article 7(1)’ (1998) 17 Journal of Law and Commerce

187, 194.
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Despite the problems arising from the existence of a dual sector of
sales laws, the other uniform laws do not pose any controversies. The
only issue which may be a problem is the fact that the Common Court
of Justice and Arbitration (CCJA) , being a supra-national court, on
occasion is not consulted despite the issues dealt with in art 14 of the
OHADA Treaty. This as a result could diminish the harmonisation
efforts.

With the passing of time, national judges do indeed contribute
towards the building of a new harmonised law. However, the
legitimacy of giving the CCJA power is questionable as it, in effect,
diminishes the power of national judges.”” Unfortunately, the CCJA
was turned into a Cour de Cassation by the drafters, instead of a
Supreme Court, resulting in administrative difficulties.

It needs to be said that national courts do indeed settle cases involving
the Uniform Acts, and most of the court decisions apply the correct
law. The issue is that they are not made by the correct court, the
CCJA.” Arguably therefore, litigants can maintain a certain level of
confidence that the court system is arriving at correct or, at least
reasonable decisions, despite the persistent teething problems. This
view is confirmed as precedent shows a trend emerging whereby
national courts are referring matters relating to Uniform Laws to the
CCJA. Kodo notes several cases where national courts refer matters
dealing with Uniform Acts to the CCJA, such as the Court of Appeal
of Abidjan and the Supreme Court of Cameroon. The attitude of the
Supreme Court of Niger has also changed with several cases having
been transferred to the CCJA."

In summary, it can be observed that the behind-the-border system of
uniform supra-national laws is workable and deserves attention by
law makers. As noted by the European Parliament:

7 Kodo, above n 56, 254.
73 Ibid 260.
7 Ibid 262-3.
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Surveys show that out of the range of obstacles to cross-border trade
including tax regulations, administrative requirements, difficulties in
delivery, language and culture, traders ranked contract-law-related
obstacles among the top barriers to cross-border trade.”

V PART 4
A ASEAN behind-the-border harmonisation

It is obvious that the two trade blocks have approached harmonisation
efforts differently. ASEAN relies on FTAs dealing not only with
other trading partners but also within the group as discussed above.
OHADA, on the other hand, relies on behind-the-border regulations
and, as noted above, has not entered into any FTAs.

The issue is that the harmonisation process, in any region, is always
subject to diverse and pluralistic legal backgrounds. This is not only
true in the OHADA group of nations, but specifically so in the
ASEAN group. The establishment of an ASEAN free trade area
through ATIGA, bolstered with ASEAN+ agreements, are the result of
the ASEAN countries attempting to steer the community into the
global economic world. However, the FTAs, being an at-the-border
harmonisation effort, are lacking a supra-national body which would
guarantee the functioning of such a regime. Arguably, there are
attempts to move in this direction, especially in ATIGA, through the
creation of an ASEAN single window. However, the efforts have
stopped short of creating a supra-national authority to guarantee the
functioning of a uniform regime. Furthermore, in 1997 ASEAN
Vision 2020 was launched, which aimed to create closer economic
integration within ASEAN. The process however has since stalled”.

s Proposal for a Regulation of the European Parliament and of the Council on a

Common European Sales Law [2011] Doc No 52011PC0635.

7 Samuel Hutabarat, ‘Remodelling ASEAN Contract Law: By Creating ASEAN’s
Own Contract Law or by Adoption the UNIDROIT Principles’ (2012) 7(2) Law
Review 215, 216.
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This paper argues that an absence of a supra-national body seems to
imply ‘that member countries’ commitment to ASEAN goes no
further than a form of open regionalism’.”” The result is that each
country still views their interests as being paramount. Hardjowahono
argues that:
Regional unification or harmonisation of transnational legal issues
depends on interplay among diverse national interests and values
promoted by each participating country. Unfortunately ASEAN’s loose
regionalism leaves each member State a high degree of freedom to
pursue its unique national legal development agenda and place any

scheme tending towards regional integration well within the bounds of
such a domestic agenda.”

Arguably, the fact that the creation of a supra-national body may be
the stumbling block in introducing behind-the-border harmonisation,
does not stop other possible avenues of harmonisation. In one way it
is understandable, as the ASEAN countries, due to their colonial past,
either are common law or civil law based. OHADA on the other hand
belongs, to a great extent, to the same legal family, namely the civil
law.” However, it must also be recognised that many, if not all,
efforts to harmonise transnational law is a compromise between civil
and common law traditions, and hence arguably acceptable to all.

As an example, the CISG has been ratified by 81 nations, with the
only exception of a major developed country being the United
Kingdom. Singapore is the only country in the ASEAN group who
has ratified the CISG, whereas the important ASEAN+ trading
partners such as China, Japan, Australia, the European Union, and
New Zealand are all CISG countries.

Furthermore, the UNIDROIT Principles, though being a model law, is
widely known and used frequently in arbitrations. It is in this area in

77 Bayu Seto Hardjowahono, ‘The UNIDROIT Principles and the Law Governing

Commercial Contracts in Southeast Asia’ (2002) 7(4) Uniform Law Review
1005, 1007.
o Ibid.
Cameroon is an exception in that both common law and civil law systems
operate in the country.
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which comprehensive legal unification should start as the blue prints
are already in existence. The OHADA commercial code is an
example where the sales law is closely modelled on the CISG.
Understanding that all partner countries in the ASEAN+ group are
signatories to the CISG would suggest that transaction costs by the
developed partner countries would be decreased if they could operate
through a legal system which is relatively familiar to all concerned.
This issue has not gone unnoticed and the UNCITRAL secretariat
receives regular updates on the progress made by various ASEAN
states towards the adoption of the CISG.*

Specifically, the UNIDROIT Principles being soft law are eminently
suitable to bridge the gap within the culturally and legally diverse
systems. The UNIDROIT Principles, as well as the CISG, are not
rigid regimes, allowing for variations and reservations which could
accommodate legal differences and issues which are uniquely
ASEAN.

However, Bell argues that Islamic law poses challenges in the
creation of a common uniform commercial law. He specifically notes:
the CISG as it stands, is incompatible with many aspects of Islamic
commercial law and particularly with the requirements of the law of
Islamic finance ... [and] that many Asian countries may have values that

are different from the Western values embodied in both the civil and
common law ...*!

The statement on its own arguably could be correct, however,
considering that in most ASEAN countries commercial law is based
on either the common law or civil law due to the colonisation process,
a transplantation process has already taken place. As this is the case,
adoption of an international law could not be too difficult if it is

80 Renaud Sorieul, ‘Foreword’ in Ingeborg Schwenzer and Lisa Spagnolo (eds),

Towards Uniformity: The 2nd Annual MAA Schlechtriem CISG Conference
(Eleven Publishing, 2010).

Gary F Bell, ‘New Challenges for the Uniformisation of Laws: How the CISG is
Challenged by “Asian Values” and Islamic Law’ in Ingeborg Schwenzer and
Lisa Spagnolo (eds), Towards Uniformity: The 2nd Annual MAA Schlechtriem
CISG Conference (Eleven Publishing, 2010).

81
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accepted that domestic law harmonisation must take account of
regional differences. As Goode noted, ‘the law of contract is
responsive to the social, cultural and economic background of a

2
country’.®

What can be said is that there is no ASEAN commercial law as such
because there are no common Asian values. Furthermore, of all the
ASEAN members, only three are Islamic states. It is also of interest to
note that in OHADA, despite Islamic countries being members, the
CISG has been taken as a model to create the ‘uniform commercial
code’. There appears to be no problem in the African states and
hence, considering the makeup of ASEAN, the same could apply.

It is suggested that Bell’s arguments might be true in relation to
Islamic banking. It does not follow however, that the same can be
said in case of contract law. The mere fact that transplantation has
taken place means the seeds of ‘Western’ laws have been sown and,
arguably, a repetition of the process is feasible. The mere fact that the
Asian approach to contract is relational and not transactional is not a
hindrance to harmonising contract law. ** It is true that the CISG did
not take into account ‘Asian values’ and attitudes towards laws, nor
did it take into account Islamic law. ® However, arguably,
international trade is without borders and in the end the economic
benefits derived by both parties will determine the governing law.
Unification of laws removes one obstacle of divergence from the
negotiations and furthermore, both parties are knowledgeable in
regards to the applicable law. In other words, one party is not required
to take a leap of faith in relation to an aspect of an international
transaction, specifically in relation to behind-the-border requirements.

82 Roy Goode, ‘Contract and Commercial law: The Logic and Limits of

Harmonisation’ (2003) 7(4) Electronic Journal of Comparative Law
<http://www.ejcl.org/ejcl/74/art74-1.html>.

83 Bell, above n 81, 17.

0 Ibid 29.
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It should be pointed out that the FTAs are based on international
norms requiring them to be compatible with WTO and GATT
requirements, in essence a Western construct.

Unsurprisingly, in 2007 the ASEAN leaders affirmed their
commitment to establish an ASEAN community and signed the
CEBU Declaration on the Acceleration of the Establishment of an
ASEAN Community:*

The ASEAN Community is comprised of three pillars, namely the

ASEAN Political-Security, ASEAN Economic Community and ASEAN
Political-Cultural Community ... [and] each pillar has its own

Blueprint. 86

It appears that ASEAN has recognised that once a single market is
created and business transactions become ‘borderless’, within the
border harmonisation follows. As a result, commercial law needs to
be harmonised and, to that end, clear contract rules need to be
created. As noted above, ASEAN contract law, simply put, is
predominantly influenced by civil and common law rules, and hence
different approaches can be produced. This paper will only look at
contract law as noted above as it sets the course of commercial
transactions, especially when international trade is concerned. The
problem is that internal ASEAN trade, as well as trade by individual
ASEAN countries with say Australia, is classed as being international
in character.

B ASEAN Contract Law

The ASEAN charter explicitly stipulates that a unified legal tradition
will become an important issue.®” However, there is no evidence that
the ASEAN leaders are contemplating the creation of a supra-national
court to deal with intra-ASEAN commercial matters. If harmonisation
of commercial law, and specifically contract law, is attempted by
ATIGA as an intra-ASEAN body, two paths are open for discussion.

85 Hutabarat, above 76, 217.
86 Ibid.
& Tbid 219.
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Firstly, any harmonisation must be driven by individual states or be
the result of an ASEAN summit reaching the consensus that each
state will change their commercial contract laws simultaneously,
perhaps on the lines of the UNIDROIT Principles. Alternatively,
ASEAN states could adopt a convention, such as the CISG, which
governs international contracts. This option can be refined by
including a clause indicating that intra-ASEAN sales are not to be
considered international. Such a solution would not require a rewrite
or change to the national laws and hence could be deemed to be more
palatable and easier to implement. China is an example of this, as not
only is their domestic sales law modernised, they also include the
CISG to govern international sales. Furthermore, Australia is another
example as the CISG was adopted by all states after the Federal
Government became a signatory to the Convention without
abandoning the contract law as in force in each individual Australian
state.

It is of interest to note that in East Asia a private initiative by scholars
trying to harmonise rules of contract law has gathered momentum.
The aim is to create a model law called Principles of Asian Contract
Law (PACL).*®

1 Harmonised ASEAN contract law

It has been argued that ‘[r]egional harmonisation, which underpins
the gradual process of social, cultural and economic values of
ASEAN countries, is more promising as ASEAN countries share an

understanding of each other’.*

88 Shiyuan Han, ‘Principles of Asian Contract Law: An Endeavour for Regional

Harmonisation of Contract Law in East Asia’ (2013) 58 Villanova Law Review,
589.

Azimon Abdul Aziz et al, ‘Towards Harmonisation of the ASEAN Contract
Law: The Legal Treatment of Unfair Consumer Contract Terms Among
Selected ASEAN Member States’ (2011) 2 Asian Journal of Accounting and
Governance 61, 62.
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Considering that there is no ‘Asian law’ as such, and that the ASEAN
countries belong to the civil law or common law tradition, such a
statement is not correct. It is also equally incorrect to argue that, ‘[a]s
the international principles might not serve the common interests of
ASEAN member states, regional principles will be more suitable for

regional contracting parties’.”’

Firstly, it is obvious for example, that the definitions of contract and
issues of enforcement vary between civil and common law traditions.
Words have different connotations. For example, art 1313 of the
Indonesian Civil Code uses the word ‘Agreement’. Agreement is
defined as ‘an act of two or more persons who bind themselves top
one or more persons’.”’ In contrast, an agreement in common law
language is not a contract as it lacks the important element of
consideration.’” This fact alone would suggest that compromises must
be sought and hence it would be easy to look seriously at the
UNIDROIT Principles which are a product of civil and common law
compromises. However, as Bell argued above, Professor Han also
suggests that ‘[flor East Asian people, it is still necessary for Asian
scholars to produce an Asian voice’.”> That might be true but history
shows a different picture.

It is not the first time that a country adopted segments of the
UNIDROIT Principles or the CISG. Examples include, Estonia,
Germany and Russia. Estonia for instance, relied heavily on the
CISG, which formed the basis not only of sales contracts, but was
also an important source used to draft general contract provisions.”
Varul cautions however, as he notes:

it is natural that differences between countries and regions persist, arising

first and foremost from different cultural and ethnic backgrounds.
Harmonisation of contract law fosters international integration and co-

% Ibid 62.

o1 Hutabarat, above n 76, 224.

9 See Contracts Act 1950 (Malaysia) as amended by Act A329 1976 (Malaysia).

93 Han, above n 88, 591.

o Paul Varul, ‘CISG: A Source of Inspiration for the Estonian Law of Obligations’
(2003) 8(1) Uniform Law Review 209, 209.
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operation; however, the levelling out of different cultures and traditions
should not be the objective.”

Such a view conforms to the idea of ASEAN values, and it conforms
to their ambitions. One point needs to be considered. Very few
members of the ASEAN legal or academic community have
participated in the drafting of the UNIDROT Principles. Arguably
there is a lack of either understanding or desire to harmonise ASEAN
contract law using a ready-made model law. The question therefore is
whether ASEAN principles of contract law exist on which a
harmonised law can be built. However, it has been argued that:
[ASEAN] is affected by a lasting inability to promote a regional legal
integration in the absence of common political good-will of the
foundation in this direction. It thus appears difficult to identify a block of

general principles of rights and obligations common to these countries of
Southeast Asia.*®

An analysis of the ASEAN FTAs suggests that the main objective
was primarily a political and economic one. This is in contrast with
OHADA, where the political legal objective drove the economic
integration. However, at the heart of every transaction in goods and
services is a contract, hence an ASEAN ‘obligational identity’ would
enhance the economic development of ASEAN countries. Bell in an
earlier article argued strongly that as there is nothing particular Asian
about the laws of sale, there is no good reason to try to harmonise
sales laws regionally. He specifically notes:

Does it make sense to have a set of harmonised laws governing contracts

between Asian merchants (a new Asian harmonised law of sale) and a

potentially different harmonised law (the CISG) for contracts between
Asian and non-Asian merchants?°’

It is interesting to note that ‘since the CISG, the PECL, the PICC, and
the Draft Common Frame of Reference (DCFR) already exist, the
PACL, as a latecomer, should have a distinguishing feature to

% Ibid210.
% Roland Amoussou-Guenou, ‘Perspectives of ASEAN Principles of Contract
Law’ (2005) 5 International Business Law Journal 573, 578.

Gary Bell, ‘Harmonisation of Contract Law in Asia — Harmonising Regionally
or Adopting Global Harmonisations — The Example of the CISG’ [2005]

Singapore Journal of Legal Studies 362, 368.
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demonstrate its necessity’.”® Thinking regionally, the statement has
some merits, however, from a global point of view it does not make
sense. It makes more sense if global traders have their affairs
governed by a uniform law as was envisaged by Rabel in 1932.
Unfortunately regional unification attempts are still looking for the
elusive golden flies.

In summary, it is argued that a harmonised ASEAN law does not
make sense as there are no distinct ASEAN values and to introduce a
new contract system into the workings of the existing FTAs would
not reduce transaction costs; on the contrary the costs would increase.

2 Adoption of International Uniform Law

In the Asian context, the most important country is China. ASEAN
could take note of how China not only successfully modernised their
domestic contract law by taking note of the CISG and other
harmonised laws, but how it was one of the first countries to ratify the
CISG. This paper therefore argues that the Chinese approach to
contract law should be followed. ASEAN should introduce a
harmonised law which deals with intra-state contracts but allows each
state to keep their own domestic laws. As an example, in Australia all
the states independently included the CISG into their domestic legal
framework as the Constitution declares that contract law is part of the
state’s power and not the Federal Parliament’s.

Bell is absolutely correct in noting that ‘[i]t remains therefore that for
the international sale of goods within Asia, we should probably try to
harmonise, not our different and diverse cultural values, but our

formal, Western-based laws of sale. The CISG does just that’.”’

It must be remembered that in 1980 Burma, Philippines, Singapore,
and Thailand signed the final Act of the CISG but failed to ratify the

8 Han, above n 89, 597.
% Bell, above n 97, 368.
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convention. Of interest is the comments made by Mr MEHDI
(Pakistan) who said:

the Conference would bear the stamp of its President, who had succeeded
in reconciling diverging views. The importance of the Convention which
had been adopted could not be denied, but it should be noted that,
although some of Pakistan’s views had been taken into account, the
views of the third world countries had not always been given sufficient
consideration, although harmony between them and the other nations was
a prerequisite for any progress. He could not foresee what attitude his
Government would adopt, but hoped that the Convention would enable
more rational relationships between buyers and sellers to be established
and would contribute to the creation of a more just economic and social
order. On behalf of the Asian countries, he thanked the Secretariat, the
Austrian Government, the President of the Conference and its officers.'"’

Therefore, arguably at least some ASEAN states did participate at the
conference, however without taking the final step and ratifying the
CISG, except Singapore. Unfortunately there has only been one case
reported from Singapore.'”' What is encouraging is that anecdotally
the CISG has been used in Singaporean based arbitrations, and has
been noted in a Vietnamese court.'*

UNCITRAL unfortunately had only one member from Singapore on
the working group for the 2010 Principles, and not a single member
on the UNIDROIT Governing Council. This indicates that ASEAN
lawyers and government officials have, at this stage, only seen law
from a domestic perspective. However the proliferation of FTAs
should indicate that behind-the-border harmonisation is long overdue.

100 Vienna Diplomatic Conference, Conference Summary (12 Plenary Meeting, 11

April  1980) <http://www.cisg.law.pace.edu/cisg/plenarycommittee/summary
12.html>.

101 Chwee Kin Keong et al v Digilandmall.com Pte Ltd [2004] 2 SLR 594 (High
Court of Singapore).

102 Ng Nam Bee Pte Ltd v Tay Ninh Trade Co [1996] 74/VPPT (People’s Supreme
Court of Vietnam, Appeals Division).
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VI CONCLUSION

There is no doubt that the CISG and the UNCITRAL model law have
played an important part in the modernisation and harmonisation of
sales laws. Trade facilitation is not only driven by at-the-border
legislation, but it must also reach behind-the-border. A harmonisation
of contract laws would be the first step in that direction. It is correct
to argue that the CISG might not be the ideal instrument as it is not
complete and only deals with sale of goods. Arguably the UNIDROIT
Principles are an advance of the CISG but they are only a model law
and hence do not have the force of law unless it is incorporated into a
contract.

It is not within the power of Australia to force or suggest changes to
domestic laws in another country. The ASEAN countries, most likely
working through ATIGA, would need to introduce a common contract
law. Unfortunately, from a political point of view, it appears
impossible for Australia to include a model clause as to the governing
law into new FTAs such as the CISG or the UNIDROIT Principles.

As the OHADA group of nations has shown, where there is political
will, the creation of a harmonised sales law is possible. However, to
create a mandatory sales law within an FTA is simply unattainable.
The fact that few countries within ASEAN have even ratified the
CISG is an ideation that a harmonised sales law is a far off dream
despite the clear knowledge that transactions costs would be reduced.
It will be interesting to see whether China, Japan and Korea, all CISG
countries, can agree to the creation of a harmonised sales law. If it
only takes on the mantle of a model law its success is rather doubtful,
as the uptake of the UNIDROIT Principles has shown and the
frequent exclusion of the CISG in standard form contracts.

Uniformity of laws is of importance as the ROO demonstrates the
issue of complexity well. There is a clear contrast between the intra-
regional ‘single approach’ and the Australian outcomes. Perhaps the
precursor to simpler ROO (and custom’s administration of those
rules) is the ability to rely on strong consistent transaction
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arrangements in cross border trade. Incoterms have tried to achieve
this but can’t achieve the necessary depth.



POTENTIAL INCONSISTENCY BETWEEN
CHINA’S GATS OBLIGATIONS AND
RELEVANT DOMESTIC LEGISLATION
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Abstract

GATS-inconsistency — China — Domestic Legislation — Express
Delivery — Religious Education — Market Access (art XVI) —
National Treatment (art XVI) — General Exceptions (art XIV)

A consequence of China’s accession to WTO has been a highlighting
of the tensions between its domestic legislation and WTO obligations.
With regard to GATS, there were six disputes involving China as the
respondent. Apart from the previous GATS inconsistencies, this paper
attempts to identify whether certain domestic measures are still
inconsistent with, and prevent China complying with, its GATS
obligations. The comparison of China’s GATS commitments and
relevant domestic legislation reveals two potential inconsistencies in
mail courier services and religious education services. Based on the
discussion of alleged issues of the former six GATS disputes against
China, this paper analyses whether domestic legislation on mail
courier and religious education services are consistent with market
access (art XVI), national treatment (art XVII) and general exception
(art XIV). Then, it concludes that the measures at issue are
inconsistent with China’s GATS obligations. In order to solve GATS-
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Business and Trade Law, Erasmus University Rotterdam; LLB, China
University of Political Science and Law. Tao_christina@yahoo.com.



Potential Inconsistency between China’s GATS Obligations and 163
Relevant Domestic Legislation

inconsistencies prior to a GATS dispute against China, this paper
suggests the Chinese Government either amends domestic measures
or modifies China’s GATS schedule.

I INTRODUCTION

Accession to World Trade Organisation (WTO) is a major milestone
in China’s economic development, modernisation and integration into
the global economy.' The robust trade in goods promoted economic
growth and helped catapult China to become the second largest
economy in the world. In contrast to goods trade, trade in services in
China is of a smaller scale (see Figure 1)* and has long been in deficit
(see Figure 2).°

A number of economic studies demonstrate that the development of
trade in services could promote trade in goods and even a country’s
economic growth beyond service sectors.” Furthermore, the status of
service industry and trade in services continues to increase globally

Elena Ianchovichina and Will Martin, ‘Trade Liberalisation in China’s
Accession to WTO’ (2001) 16(4) Journal of Economic Integration 421,421.

See below, Figure 1 1995-2010 The Proportion of Trade in Services in Total
Trade. The proportion of services trade in total trade in China is lower than the
world’s average proportion, especially from 2002 to the present. Taking the year
0f 2005 as an example, China’s trade in services made up only 11 per cent of the
sum of total trade, which was far below the average world level of 19 per cent.
See below, Figure 2 1990-2010 Deficit of Trade in Services in China. Since
1992, when trade in services presented a trade deficit for the first time, it has
remained in deficit every year except 1994. The deficit has grown sharply from
2002 to the present, especially in 2009 and 2010.

Alan V Deardorff, ‘International Provision of Trade in Services, Trade, and
Fragmentation” (2001) 9(2) Review of International Economics; Ronald W
Jones and Henryk Kierzkowsk, ‘The Role of Services in Production and
International Trade: A theoretical Framework’ in Ronald W Jones and Anne O
Krueger (eds), The Political Economy of International Trade (Cambridge
University Press, 1990); Jagdish N Bhagwati, ‘International Trade in Services
and its Reliance for Economic Development’ in Jagdish N Bhagwati (ed),
Political Economy and International Economics (The MIT Press, 1991);
Aaditya Mattoo, Randeep Rathindran, and Arvind Subramanian, ‘Measuring
Services Trade Liberalisation and its Impact on Trade Growth: an illustration’
(Working Paper No 2655, World Bank Policy Research, August 2001).
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(see Table 1)’ and it is the trend to promote trade in services. In order
to follow this tendency, most countries formulate tactics to stimulate
the development of trade in services.® China is not an exception to
this.

In recent years, China has lost its advantage in the traditional
manufacturing industry because of the rising costs of material and
labour, but trade in services still has ample room for growth. In order
to achieve sustainable development and balanced growth, the Chinese
Government regards the development of the service industry and
trade in services as an important way to ‘promote the rationalization
of economic structure, transform the economic development mode
and the foreign trade development mode, as well as create job
opportunities’.” The policy of developing service industry and trade in
services can be found in China’s 11th and 12th Five-Year Plans.®

However, 23 disputes cite the General Agreement on Trade in
Services (GATS) in the request for consultation, and China has been
involved in six disputes as a respondent. These disputes prove that
inconsistent domestic legislation stands in the way of compliance
with, and enforcement of, China’s GATS obligations. In the

3 See below, Table 1 1980-2011 Development of Global Trade in Services.

Carolyn Deere Birkbeck and Meg Harbourd, ‘Developing Country Coalitions in

the WTO: Strategies for Improving the Influence of the WTO’s Weakest and

Poorest Members’ (Working paper No 63, Global Economic Governance, 2011).

Ying Fan, ‘Services Policy Reform in the People’s Republic of China: before

and after the global financial crisis’ (Working Paper No 304, Asian

Development Bank Institute, August 2011).

8 The Five-Year Plans of People’s Republic of China ({7 FL4E i1%!]) are a series
of social and economic development initiatives. The 11th Five-Year Plan was
from 2006 to 2010, in which the government intended to develop trade in
services through expanding services export, encouraging foreign investment,
building up bases of service outsourcing, furthering the opening-up of services,
and setting up a supervision and promotion system. The 12th Five-Year Plan is
from 2011 to 2015, and it restated the expansion of opening up service sectors,
the promotion of service exports, and the development of service outsourcing
basis. The plan also emphasised the need to increase the proportion of trade in
services compared to the proportion of foreign trade, further the export of
emerging industries, and advance the international level of service sectors
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transitional review reports, other WTO Members also consider that
China still has problems that frustrate the efforts of foreign supply of
legal services, insurance, express  delivery services,
telecommunications, and other services.’

In this sense, this paper attempts to identify whether China’s domestic
legislation complies with its GATS obligations. Thousands of
domestic regulations and rules affecting trade in services have been
promulgated by the State Council, ministries, departments, even an
agency of a ministry, and also local governments. Thus, this paper is
not ambitious to expose all measures inconsistent with China’s GATS
obligations, but to prove the existence of legal issues affecting the
compliance of GATS obligations. The selection of pertinent
legislation comes from the Regularly Updated Lists of Measures
Affecting Trade in Service'® and legislation posted on the official

. . . . 11
website ‘China’s Trade in Services’.

This paper takes a comparative approach to explore the differences
between China’s commitments to GATS and relevant domestic
legislation. The explanatory method and secondary scholarship are
used to explicate GATS articles. Then, the evaluative method is used
to assess the consistency between GATS commitments and domestic
legislation. Moreover, legal sources, including scholars’ research,
international treaties, Panel and Appellate Body reports, government
reports, and WTO documents are analysed to obtain background
information, theories and viewpoints supporting, or in opposition to,
this paper.

European Commission Directorate-General for Trade Committee on Services,
Communication from the European Communities China’s Transitional Review
Mechanism 2004 (2004); European Union Statement, Fourth Trade Policy
Review of China (2012); United States Trade Representative, 2012 Report to
Congress on China’s WI'O Compliance (2012).

Transitional Review Mechanism under Section 18 of the Protocol on the
Accession of the People’s Republic of China Information Required by Annex 1A,
WTO Doc S/C/W/344 S/FIN/W/83 (28 October 2011) (Communication From
China).

= China’s Trade in  Services <http://tradeinservices.mofcom.gov.cn/en/
index.shtml>.
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In order to achieve the research objective, this paper summarises
alleged issues under the six GATS disputes against China to predict
potential GATS-inconsistent measures. Then, a comparative study
between China’s GATS commitments and relevant legislation reveals
differences on mail courier services and religious education services.
Based on the alleged issues summarised in section one, the second
section analyses domestic measures on these two service subsectors,
and then concludes that these domestic measures are inconsistent with
China’s GATS obligations. The third section endeavours to provide
some suggestions on solving the GATS-inconsistencies.

II GATS DISPUTES AGAINST CHINA

Upon accession to WTO, China amended numerous pieces of
legislation to comply with WTO rules. However, there were six
disputes against China pursuant to GATS: China — Value-Added
Tax, 12 China — Publications and Audiovisual Entertainment
Products,"® China — Financial Information (DS372 complainant
European Union, DS373 complainant United States, DS378
complainant Canada),'* and China — Certain Measures Affecting

12 China — Value-Added Tax on Integrated Circuits, DISPUTE DS309,
complainant — the United States, respondent — China, the European
Community, Japan, Mexico and Separate Customs Territories of Taiwan,
Penghu, Kinmen and Matsu joined in the consultation; request for consultation
was received on 18 March 2004; mutually agreed solution was notified to the
DSB on 6 October 2005.

China — Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products, DISPUTE
DS363, complainant — the United States, respondent — China, the European
Community joined in the consultation; request for consultation was received on
10 April 2007; on 12 August 2009, the panel report was circulated to Members;
on 21 December 2009, the Appellate Body report was circulated to Members.
China — Measures Affecting Financial Information Services and Foreign
Financial Information Suppliers, DISPUTE DS372, complainant — the
European Communities, respondent — China; request for consultation was
received on 3 March 2008; DS373, complainant — the United States,
respondent — China; request for consultation was received on 3 March 2008;
DS378, complainant — Canada, respondent — China, request for consultation
was received on 20 June 2008; on 4 December 2008, China and the European
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Electronic Payment Services."

The disputes listed above prove that WTO-inconsistent domestic
measures still exist after the regulatory reform begun prior to, and
continued after, China’s WTO accession. Alleged issues under these
disputes may appear in other service sectors or subsectors; thus, they
will be summarised to predict potential WTO-inconsistent measures
in this section. Then, the Panel and Appellate Body reports will be
referenced in Part III to examine whether or not domestic measures
are consistent with China’s GATS obligations.

A Consistency with Market Access, National Treatment, the
Protocol and Working Party Reports

Regarding these GATS disputes against China, the relevant domestic
legislation may be inconsistent with the commitments on market
access and national treatment, and with the trading rights committed
to in the Accession of the People’s Republic of China (the Accession
Protocol or the Protocol)'® and Report of the Working Party on the
Accession of China (Working Party Report).'’

At the heart of GATS, Part III provides a structure for the process by
which members can make specific commitments in relation to
national treatment and market access. '° Thus, a Member’s
commitments should list the service sectors being committed to

Communities, the United States and Canada informed the DSB that they had
reached an agreement in relation to this dispute in the form of a Memorandum
of Understanding.

China — Certain Measures Affecting Electronic Payment Services, DISPUTE
DS413, complainant — the United States, respondent — China; request for
consultation was received on 15 December 2010; on 16 July 2012, the panel
report was circulated to Members.

e Accession of the People’s Republic of China, WTO Doc WT/L/432
(23 November 2001) (Decision of 10 November 2001).

Report of the Working Party on the Accession of China, WTO Doc
WT/ACC/CHN/49 (1 October 2001).

Christopher Arup, The World Trade Organisation Knowledge Agreements
(Cambridge University Press, 2008) 103.
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opening, the limitation or extent of market access being given in those
sectors, and also any limitations on national treatment.'’

The general principle of market access is laid down in art XVI:1 as
follows:

With respect to market access through the modes of supply identified in
Article I, each Member shall accord services and service suppliers of any
other Member treatment no less favourable than that provided for under
the terms, limitations and conditions agreed and specified in its Schedule.

The standard ‘no less favourable’ treatment is the minimum treatment
under the ‘terms, conditions, and limitation’ that is established by
reference to the specific commitment inscribed in the market access
column of a Member’s schedule.?’ Article XVI:2 of GATS lists six
categories of restrictions:

e limitations on the number of service suppliers;

e limitations on the total value of service transactions or
assets;

e limitations on the total number of service operations or
on the total quantity of service output;

e limitations on the total number of natural persons;

e limitations on specific types of legal entity or joint
venture; and

e limitations on the participation of foreign capital.

These limitations are the only types of market access restrictions
prohibited by art XVI:1 and cannot be maintained or adopted unless a
Member inscribes them in its schedule under the market access
column.*' Article XVII stipulates that services and service providers
from other Members must not be discriminated against compared
with national services and service providers. Similar to market access,

WTO Information and External Relations Division, Understanding the WTO
(WTO Information and External Relations Division, 5 ted, 201 1) 34.

Report of the Panel, United States — Measures Affecting the Cross-border
Supply of Gambling and Betting Services, WTO Doc WT/DS285/R
(10 November 2004) [6.263].

2 Ibid [6.298].

20
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limitations on national treatment shall be listed to provide cover for
inconsistent measures.

The Panel’s report on China-Electronic Payment exemplifies how
domestic measures are deemed as inconsistent with market access and
national treatment. First, the Panel examined whether China had
undertaken market access and national treatment commitments by
interpreting the commitments.”” Then, the Panel examined whether
the measures at issue were inconsistent with art XVI, and whether
China had national treatment commitments that applied to China’s
relevant measures. With regard to art XVI, the Panel considered
within which part of art XVI:2(a) to (f) the relevant measures fell, and
then examined whether these measures were inconsistent with the
scope of art XVI:2 and art XVI:1. Relating to art XVII, the Panel
examined whether China’s measures affected the supply of services
and accorded less favourable treatment.

Paragraphs 5.1 and 5.2 of the Protocol and paras 83(d) and 84(a) and
(b) of the Working Party Report refer to the obligations of China in
respect of the right to trade as ‘trading right commitments’.** The
trading rights are explained thus: ‘All foreign individuals and
enterprises ... shall be accorded treatment no less favourable than that
accorded to enterprises in China with respect to the right to trade’.**

In China — Publications, the Panel stated:

the Accession Protocol may impose obligations on China that are not
imposed on other Members under the WTO Agreement, or are stricter
than those that are applicable to other Members. >

The trading rights with other commitments in the Accession Protocol
do not apply to the original WTO Members, but are included in the

2 See below, C Interpretation.

Report of the Appellate Body, China — Measures Affecting Trading Rights and
Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WTO Doc WT/DS363/AB/R (21 December 2009) [133].

China’s Accession Protocol, above n 16, [5.2].

Report of the Panel, China — Measures Affecting Trading Rights and

23

24
25

Distribution Services for Certain Publications and Audiovisual Entertainment
Products, WTO Doc WT/DS363/R (12 August 2009) [7.281].
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accession documents of acceding countries. *° Thus, acceding
Members are required to adopt two types of access measure: WTO
normal obligations contemplated under the agreements and WTO-
plus obligations not contemplated under the agreements.”” The WTO-
plus obligations are special provisions that prescribe obligations
exceeding the existing requirements of WTO.?® Although special
provisions can fill a void in WTO law and set a new standard for
WTO rules and trade liberalisation,?’ some scholars®® criticise the
negative implications of the WTO-plus obligations. They believe that
they place a further burden on acceding Members, especially the least
developed countries, undermine the WTQO’s special and differential
treatment measures, break the uniformity of WTO rules, and pose
undesirable constraints on the dispute settlement system.”' No matter
what the positive or negative implications of WTO-plus obligations
may be, they have already been involved in WTO rules, and both the
Panel and Appellate Body of China-Publication affirmed that
Members cannot violate them.

B Relevant Domestic Measures

The alleged measures show that the scope of GATS applies to
measures by Members affecting trade in service, including law,

% Xiaohui Wu, ‘Case Note: China-Measures Affecting Trading Rights and

Distribution Services for Certain Publications and Audiovisual Entertainment

Products’ (2010) 9(2) Chinese Journal of International Law 415, 425.

Nhan Nguyen, ‘WTO Accession at Any Cost? Examining the Use of WTO-plus

and WTO-minus Obligations for Least-developed Country Applicants’ (2008)

2(1) Temple International and Comparative Law Journal 243, 243; also see

Julia Ya Qin, ‘The Challenge of Interpreting WTO-plus Provisions’ (2010) 44(1)

Journal of World Trade 127, 129.

2 Julia Ya Qin, “WTO-Plus Obligations and Their Implications for the World
Trade Organisation Legal System: An Appraisal of the China Accession
Protocol’ (2003) 37(3) Journal of World Trade 483, 483.

¥ Ibids12.

30

27

See also, Nhan Nguyen, above n 27; Ya Qin, above n 28; Simon J Evenett,
‘Summary of Participant’s Remarks and Recommendations, Accession to WTO:
Country Experiences and Technical Assistant’ (paper presented to a joint BMZ
BMWA GTZ World Bank Conference, Berlin, 19 November 2004).

3 Nhan Nguyen, above n 27, 244.
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regulation, rule, procedure, decision, administrative action, or any
other form. In China’s GATS disputes, alleged measures specifically
include regulations, notices, decisions issued by the State Council,
and opinions, decisions and rules promulgated by a ministry,
commission and agency of the State Council (for example, the
Ministry of Commerce, the China Banking Regulatory Commission,
the People’s Bank of China, Xinhua News Agency, and so on).
Owing to the nexus between trade in services and investment, alleged
measures refer not only to measures in service sectors but also to
investment regulations (see Regulations on Guiding the Orientation of
Foreign Investment, > Several Opinions of the State Council on
Further Doing a Good Job in the Utilization of Foreign Investment,”
and the Guideline Catalogue of Industry with Foreign Investment).**
The former GATS disputes against China show that WTO
inconsistencies exist mainly in administrative regulations and
departmental rules, which are more specific than laws, and local
decrees and local governmental rules are not mentioned in these
disputes because they are not applicable to the whole territory of
China but only to certain regions. Regarding relevant measures, this
paper will compare China’s GATS commitments with relevant
measures to find out whether there are any inconsistencies between
China’s legislation and its GATS obligations.

C Interpretation

Article XX:3 of GATS provides that WTO Members’ schedules
‘shall be annexed to this Agreement and shall form an integral part

2 (EESHERE A EIIE) [Provisions on Guiding the Orientation of Foreign
Investment] (People’s Republic of China) the State Council, Decree No 346,
11 February 2002.

33 (BLBEXFiH—SHEFRANAGITENEFTEN) [Several Opinions of
the State Council on Further Doing a Good Job in the Utilization of Foreign
Investment] the State Council No 9, 6 April 2010.

i AT P2k FE 5 H 3 ) [Guideline Catalogue of Industry with Foreign
Investment], the State Development and Reform Commission and Ministry of

Commerce, the first Guideline was promulgated in 1995, and has been revised
for five times until now (in 1997, 2002, 2004, 2007, 2011, 2012, 2013).
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thereof’, which means ‘the task of identifying the meaning of a
concession in a GATS schedule is like the task of interpreting any
other treaty text’.”” Article 3.2 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (DSU) ruled that
GATS schedules must be interpreted according to the ‘customary
rules of interpretation of public international law’, which is well
stated in arts 31 and 32 of the Vienna Convention on the Law of
Treaties (Vienna Convention).”® Thus, a Member’s GATS schedule
must be interpreted according to arts31 and 32 of the Vienna
Convention as interpreting the GATS agreement itself.

In China-Electronic Payment, the Panel explained four ways of
interpretation under arts 31 and 32:*’ (1) ordinary meaning of the
term: common dictionary, specific dictionary, and glossaries;
(2) ordinary meaning in light of the context: comprises the rest of
words in the same column, the subheading of service subsector,
commitments in other modes of supply, GATS annex (art XXIV of
GATS), the structure of GATS, and schedules of other WTO
Members; (3) ordinary meaning in light of the object and purpose of
the treaty: the object and purpose of GATS are listed in the preamble,
including transparency, security, predictability and so on; and,
(4) resource to supplementary means of interpretation: the CPC and
2001 Scheduling Guideline. The ways of interpretation can also be
found in the Panel and Appellate Body reports on China-
Publications. ** Based on these ways of interpretation, China’s
commitments could be interpreted properly and then compared with
relevant measures to test their consistency.

3 Report of the Appellate Body, United States — Measures Affecting the Cross-

Border Supply of Gambling and Betting Services, WTO Doc WT/DS285/AB/R

(7 April 2005) [160].

Vienna Convention on the Law of Treaties, signed at Vienna on 23 May 1969,

1155 UNTS 331 (entered into force on 27 January 1980); Report of the Panel,

China — Certain Measures Affecting Electronic Payment Services, WTO Doc

WT/DS413/R (16 July 2012) [7.8].

3 Ibid [7.73]-[7.207].

8 Report of the Panel, China — Publication, above n 25, 357-6; and, Report of
the Appellate Body, China — Publications, above n 23, 145-59.

36
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D The Necessity to Protect Public Morals or Orders

In China-Publications, China argued that the challenged measures
were consistent with its right to regulate trade under the provision of
art XX(a) of General Agreement on Tariffs and Trade (GATT). Both
the Panel and Appellate Body analysed the application of this article
and the necessity of protecting public morals.

Article XX:(a) states ‘necessary to protect public morals’. The
concept of ‘public morals’ can ‘vary in time and space, depending
upon a range of factors, including prevailing social, cultural, ethical
and religious values’, so that Members ‘should be given some scope
to define it in their respective territories, according to their own
systems and scales of values’.” Since the Appellate Body in Korea-
Beef interpreted for the first time the word necessary in art XX, the
necessity test has been referred to as a process of measuring the
requirements of exception.*’ Measures at issue aiming to protect
public morals have to pass the necessity test because the word
necessary is not limited to the meaning ‘indispensable’, but is
‘a process of weighing and balancing a series of factors’ to determine
whether a measure is ‘necessary’ within the meaning of art XX.*!

The Panel of China-Publications elaborated three factors to determine
the necessity to protect public morals by recalling relevant guidance
from the Appellate Body of US-Gambling and Brazil-Tyres:*

39 Report of the Panel, United States — Measures Affecting the Cross-Border

Supply of Gambling and Betting Services, WTO Doc WT/DS285/R (10

November 2004) [6.465], [6.461]; and, Report of the Panel, China —

Publications, above n 25, [7.759].

Federico Ortino, ‘The Principle of Non-discrimination and it Exceptions in

GATS: Selected Legal Issues’ in Kern Alexander and Mads Andenas (eds), The

World Trade Organisation and Trade in Services (Martinus Nijhoff Publishers,

2008) vol 5, 187.

Report of the Panel, China — Publications, above n 25, [7.782]; and also,

Report of the Appellate Body, Korea — Measures Affecting Imports of Fresh,

Chilled and Frozen Beef, WTO Doc WT/DS161/AB/R (11 December 2000)

[161], [164].

2 Report of the Appellate Body, US — Gambling, above n 35, [306], [307]; and
Report of Appellate Body, Brazil — Measures Affecting Imports of Retreated

40
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e The contribution of the measure on the realisation of the
ends pursued by it;

e The restrictive impact of the measure on international
commerce; and

e In light of the importance of the interests at issue, a
comparison between the challenged measure and
possible alternatives should be taken.

With these factors in mind, the Panel examined the measures at issue
and the alternatives proposed by the United States, and concluded that
none of the provisions of China’s measures are necessary and under
the meaning of art XX(a).* In light of this conclusion, the Panel
decided not to examine whether the relevant measures satisfied the
chapeau of art XX.** Moreover, the Appellate Body also analysed the
contribution of China’s measures to the protection of public morals,
the restrictive effect of the measures, and reasonably available
alternative measures, and decided to uphold the Panel’s conclusion. **

Regarding the contribution of the measures to the protection of public
morals, the Appellate Body analysed ‘the contribution of the state-
ownership requirement, the provisions excluding foreign-invested
enterprises, and the state plan requirement’.*® With regard to the
restrictive effect of the measures, both the Panel and Appellate Body
thought that the necessity test should weigh not only the restrictive
impact on relevant international trade but also the restrictive effect on
beneficiaries wishing to engage in international trade.*” Quoting the
Appellate Body report of US — Gambling, the Appellate Body
examined whether China could reasonably be expected to employ an
alternative measure. Specifically, an alternative measure should not
be merely theoretical in nature, should not cause prohibitive costs or
substantial technical difficulties, and should achieve the objectives

Tyres, WTO Doc WT/DS332/AB/R (3 December 2007) [178]; Report of the
Panel, China — Publications, above n 25, [7.787], [7.788].

+ Ibid [7.911].

4 Ibid [7.912].

4 Report of the Appellate Body, China — Publications, above n 23, [415].

46 Ibid [254].

4 Ibid [308], and Report of the Panel, China — Publications, above n 25, [7.788].
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pursued by the measure at issue.*®

As art XIV of GATS sets out the general exceptions from obligations
in the same manner as art XX of GATT,* the three factors regarding
the examination of art XX:(a) could also be adopted in applying
art XIV:(a).

To summarise, measures at issue could be inconsistent with China’s
commitments on market access and national treatment, and also the
trading right under the Protocol and Working Party Report, and they
could be domestic laws, administrative regulations and departmental
rules which apply to the whole territory of China. Since measures at
issue should be compared with China’s commitments to examine the
consistency, the ordinary meaning of GATS schedule must be
interpreted according to arts 31 and 32 of the Vienna Convention. If
China claimed to apply art XIV of GATS to eliminate its obligations,
the necessity test should be undertaken. Based on these legal points,
Part III will examine whether there is any inconsistency between
Chinese measures and its GATS obligations, and then discuss why
they are considered as GATS inconsistencies.

IIT INCONSISTENCIES BETWEEN CHINA’S GATS OBLIGATIONS
AND RELEVANT DOMESTIC LEGISLATION

Some people may wonder why this paper looks for GATS-
inconsistencies 10 years after China’s WTO accession, especially
after the Trade Policy Review™ and a special Transitional Review
Mechanism.’! Until now, the WTO Secretariat has reviewed China’s

48 Report of the Appellate Body, China — Publications, above n 23, [319].

9 Report of the Appellate Body, US — Gambling, above n 35, [291].

50 ‘Surveillance of national trade policies is a fundamentally important activity
running throughout the work of the WTO. At the centre of this work is the
Trade Policy Review Mechanism (TPRM). All WTO members are reviewed;
the frequency of each country’s review is varying according to its share of world
trade’ from ‘Trade Policy Review’ (visited on 2 June 2014) WTO
<http://www.wto.org/english/tratop_e/tpr_e/tpr_e.htm>.

‘To ensure China’s implementation of its extensive commitments, a special
transitional review mechanism was set up to monitor its compliance. Under this

51
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trade policy four times®” and Members have concluded the final
Transitional Review Mechanism on China.

In the 2012 Trade Policy Review, the Secretariat reviewed eight
sectors or subsectors, including financial services,
telecommunications, transport, tourism, environmental services,
postal and courier services, distribution services, and logistics
services. However, this report provided only a brief review on the
market, recent developments and the regulatory framework of the
service sectors mentioned above. For example, the report indicated
that domestic express delivery services are prohibited to foreign
services suppliers but did not analyse whether this prohibition is
consistent or inconsistent with China’s obligations. Since the
Secretariat reviewed trade and investment broadly but not in depth, so
that it did not cover the trade policies of all service sectors and
education services were not mentioned in the report at all.

With regard to the traditional review mechanism, the European Union
stated that restrictions in the investment Catalogue continue to limit
the access of ‘foreign companies to key sectors of the economy, while
high capital requirements, branching restrictions, or cumbersome or
non-transparent licensing requirements reduce or effectively prevent
market access in several services sectors’.”® The service sectors
affected could be legal services, express delivery services,
telecommunications, construction services, distribution, financial
services, and tourism, which were questioned by the European
Commission in China’s Transitional Review Mechanism.>* In the

mechanism, China’s practice is subject to annual review by other members
during the first eight years after its accession, followed by a final review before
the end of the tenth year’. From Julia Ya Qin, ‘Trade, Investment and Beyond:
The Impac of WTO accession on China’s Legal System’ (2007) 191 The China
Quarterly 720; Also see, China’s Accession Protocol, above n 16, s 18.

The Secretariat has provided reports of Trade Policy Review on China in 2006,
2008, 2010, and 2012.

Fourth Trade Policy Review of China, European Union Statement (12 and
14 June 2012).

European Commission Directorate-General for Trade Committee on Services,
aboven9.
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tenth and final transitional review, the United States concentrated on
the point that China still has problems that frustrate the efforts of
foreign suppliers of banking, insurance, express delivery,
telecommunications, legal and other services.” These Members also
questioned the transparency, uniform application and judicial review.

Since the former GATS disputes against China proved that
inconsistencies existed in questioned financial and distribution
service sectors, it is necessary to examine the contentious issues
concerned. However, because of the trade benefits to them, Members
may encourage China to open wider its services to foreign
investment, so that WTO-inconsistencies may not exist in all the
questioned service sectors. Therefore, this paper compares China’s
GATS commitments with relevant domestic legislation, focusing on
those questioned service sectors but also including other service
sectors. The comparison reveals two potential inconsistencies in mail
courier services and religious education services.

A Mail Courier Service

GATS Services Sectoral Classification List classifies postal and
courier services as a subsector of communication services, which also
includes telecommunications and audiovisual services.

In 1998, the State Post Bureau was established and separated from
telecommunications,’® which is now under the Ministry of Transport.
After the WTO accession, China committed to opening the courier
service market and allowed foreign service suppliers to establish joint

53 Michael Punke, ‘Remarks by the United States Ambassador to the World Trade
Organisation on the China Transitional Review of the Protocol of Accession to
the WTO Agreement (Geneva, Switzerland)’ (2 June 2014) Office of the United
States Representative <http://www.ustr.gov/about-us/press-office/press-releases/
201 1/november/remarks-united-states-ambassador-world-trade-orga>.

36 (B&BRATHEZEBENERRBLBENBEA) [Notice of the State Council

on the Setup of National Bureau Administered by Ministries and Commissions]
(People’s Repubic of China) the State Council No 15, 19 March 2013.
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venture enterprises and wholly foreign-owned subsidiaries. >’

However, at that time, the China Post Bureau was not only a state-
owned enterprise, but also had administrative rights that included
approving and authorising licences. In 2005, aiming to separate
government functions from enterprises, the State Council issued the
project of reforming post system, which reorganised the State Post
Bureau as an administrative organ and established China Post Group
Corporation (China Post) and Postal Savings Bank. China Post is
owned solely by the State and is the Chinese postal authority by law.
It provides universal postal services and offers special postal services
entrusted by the Chinese government, while having commercial
management over competitive lines of postal business. >* On
1 October 2009, China’s new Postal Law came into force, replacing
the old law issued in 1986.

The United States had urged China to remove the discriminatory
exclusion of foreign suppliers from a major segment of China’s
domestic express delivery market. * Although the Chinese
Government has started authorising foreign companies to provide
domestic express package delivery services in China, limitation and
discrimination regarding mail courier services still exists. According
to art 51 of the Postal Law, foreign companies may not invest in or
operate domestic mail courier services. On top of that, arts 55 and 56
ruled that domestic courier enterprises may only operate mail courier
services that are not specifically reserved for Chinese postal
authorities by law. The same regulations can also be found in art 10
of Measures for Administration of Express Delivery Business

37 Trade in Services Schedule of Specific Commitments of the People’s Republic of

China, WTO Doc GATS/S/C/135 (14 February 2002) 2. Communication
Services B Courier Services.

‘Introduction to China Post Group’ China Post (2 June 2014)
<http://English.chinapost.com.cn/html/Home/node/3 -1.htm>.

United States Trade Representative, 2012 Report to Congress On China’s WTO
Compliance (2012) 121.
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Permits ® and art 11 of Measures for the Supervision and
Administration of Security of the Postal Industry.®’ Thus, foreign
companies cannot conduct domestic mail courier services, but
domestic courier companies can engage in certain domestic mail
courier services.”

This issue has been included in the 2012 Trade Policy Review
reported by the Secretariat™ as [floreign investors are not allowed to
engage in domestic mail express delivery; this service is in the
“prohibited” category in 2011 Catalogue for the Guidance of Foreign
Investment Industries’. ® Then, the report drew attention to the
domination of four international integrators® on international express
delivery business in China without further discussion of the
prohibition.

Are these regulations inconsistent with China’s commitments on
market access and national treatment or other WTO obligations? In
order to answer this question, this paper first interprets China’s
commitments on courier services, according to treaty interpretation
principles used several times in GATS disputes. Then, it examines
whether measures at issue are consistent with the market access
commitments, national treatment commitments, and trading rights
under the Accession Protocol and Working Party Report.

6 (REE L S22 E VAT E B /3 58) [Measures for Administration of Express

Delivery Business Permits] (People’s Republic of China) the Ministry of
Transport No 12, 1 September 2009.

o (BT ZRE N BE® /&) [Measures for the Supervision and

Administration of Security of the Postal Industry] (People’s Republic of China)
the Ministry of Transport No 2, 4 January 2011.

After the new Postal Law entered into force, Regulations of the State Council on
the Specialized Scope of Postal Enterprises had listed in the legislative plan, but
it has not been promulgated until April 2013, therefore the scope of courier

62

services specifically reserved for Chinese postal authorities is not clear.

6 Trade Policy Review, WTO Doc WT/TPR/S/264 (8 May 2012) (Report by the
Secretariat China) IV (5) (vii).

o4 Ibid [323].

63 FedEx, DHL, UPS, and TNT: ibid [323].
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1 Interpreting China’s Commitments

As stated in the first section of this chapter, China’s schedule will be
interpreted in good faith and with regard to four aspects: the ordinary
meaning, the context, the object and purpose, and the supplementary
means of interpretation pursuant to arts 31 and 32 of the Vienna
Convention. ° Regarding China’s commitments under sector 2,
subsector B (see Table 2), the following paragraphs will interpret
‘CPC75121, except for those currently specifically reserved to
Chinese postal authorities by law’ codified in the Vienna Convention.
The interpretation will discuss the four aspects as a whole rather than
analyse them separately, as in disputes reports.

The ordinary meaning of ‘except for those currently specifically
reserved to Chinese postal authorities by law’ is that China’s
commitments on courier services exclude the service reserved to
Chinese postal authorities by domestic law. As mentioned above,
China Post is the Chinese postal authority and offers special postal
services entrusted by the Chinese Government. However, it is not
clear what courier service is reserved to China Post, so the domestic
law will be used to interpret the scope of the reserved service. Since
the word ‘currently’ is used in this sentence, the exception shall be
the reserved service regulated by ‘currently’ active regulations at the
time of China’s WTO accession.

In 2001, regulations relating to postal services were the old Postal
Law issued in 1986 and Rules for the Implementation of the Postal
Law.%” Article 8 of the old Postal Law stated that mail and other
articles with characteristics of mail are to be operated exclusively by
postal enterprise (China Post) except as otherwise provided by the
State Council. Article 4 of the Rules also ruled:

66 Report of the Panel, China — Electronic Payments, above n 36, [7.74]. See

above, I1.C Interpretation.
o7 (e NRHEMBEGEBCESI L) [Rules for the Implementation of Postal

Law of the People’s Republic of China] (People’s Republic of China) the State
Council No 65, 12 November 1990.
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Without the entrustment by the postal enterprises, no unit or individual
may operate posting and delivery of letters, postcards or other articles
with characteristics of mail, except as otherwise provided by the State
Council. The letters refer to those carriers which transit information by
using sealed envelopes. The other articles with characteristics of mail
refer to those carriers which transmit information by using such forms as
symbols, images, or sounds.

It is clear that the exception reserved to China Post is the delivery of
mail and other articles with the characteristics of mail, no matter
whether they are delivered by postal services or courier services.

Regarding the CPC75121 in front of the sentence, the United Nations
Central Product Classification is used as part of the context for the
interpretation of China’s commitments.®® In US — Gambling, the
United States wanted to rely on the other Members’ schedules, not the
CPC, for the interpretation of its own schedule, because the 1993
Scheduling Guideline® stipulated that Members were free to use or
not to use the CPC. "° However, the Panel was of the view that, ‘even
if it is not binding, the CPC, through the context of W/120 and the
Scheduling Guideline, remains relevant for the interpretation of the
United States schedule’.”’ Furthermore, as CPC75121 is listed in
China’s schedule, it is obvious that China chose to use the CPC to
classify service sectors and subsectors.

According to the CPC classification, China made a commitment only
on courier services (CPC7512), not on postal services (CPC7511).
Four subclasses’” are under postal services and two’® under courier

o8 See above, I1.C Interpretation: supplementary means of interpretation, the CPC

and 2001 Scheduling Guideline were used as the supplementary resource to

interpret the ordinary meaning in the China — Electronic Payments dispute.

Schedule of Initial Commitments in Trade in Services, WTO Doc

MTN.GNS/W/164 (3 September 1993) (Explanatory Note), (‘1993 Scheduling

Guideline’).

70 Report of the Panel, US — Gambling, above n 39, [6.98].

" Ibid [6.90].

” Postal Services include: postal services related to letters (CPC75111), postal
services related to parcels (CPC75112), post office counter services
(CPC75113), and other postal services (CPC75119).
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services. In postal services, the subclass ‘postal services related to
letters” (CPC75111) refers to the delivery of letters and other articles
with the characteristics of mail, and they can only be delivered by the
national postal administration. ”* However, according to the
explanatory notes of the multi-mode courier services (CPC75121),”
the term also refers to the delivery of letters by courier whether for
domestic or foreign destinations. Pursuant to the CPC, letters can be
delivered by both postal and couriers services, yet only postal
services letters (CPC75111) have to be delivered by the national
postal administration. ® Because mail courier services are not
exclusively delivered by the national postal administration, China
listed the reservation on mail courier services under CPC75121 in the
GATS commitments.

Another question needs to be answered: why has China listed the
exception? Pursuant to the regulations on mail delivery under the
1986 Postal Law and Rules for Implementation, postal and courier
deliveries of mail were provided by the national postal administration
and reserved to the China Post and Telecommunication Bureau
(Youdian Ju) at that time. The historical background can be used to
analyse the object and scope of these articles.

73 Courier Services include: multi-mode courier services (CPC75121) and other

courier services (CPC75129).
T Detail Structure and Explanatory Notes: CPCprov code 75111 (2 June 2014),
United Nations Statistic Division <http://unstats.un.org/unsd/cr/registry/
reges.asp?Cl=9&Lg=1&Co=75111>.
‘Services consisting of pick-up, transport and delivery services, whether for
domestic or foreign destinations of letters, parcels and packages, rendered by
courier and using one or more modes of transport, other than by the national
postal administration. These services can be provided by using either self-owned
or public transport media. Exclusions: Courier services for mail by air are
classified in subclass 73210 (Mail transportation by air).’
Explanatory Note of CPC75121 Multi-modal courier services (2 June 2014),
United Nations Statistic Division <http://unstats.un.org/unsd/cr/registry/
reges.asp?Cl=9&Lg=1&Co=75121>.
7 Detail Structure and Explanatory Notes: CPCprov code 75129 (2 June 2014)
United Nations Statistic Division <http://unstats.un.org/unsd/cr/registry/
reges.asp?Cl=9&Lg=1&C0=75129>.
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As mentioned above, China’s postal system has been reformed twice:
post and telecommunication were split in 1998, and the State Post
Bureau was reorganised and China Post established in 2005. At the
time of issuing the old Postal Law (1986) and the Rules for
Implementation (1990), the Post and Telecommunication Bureau was
the sole state-owned enterprise and also the administrational
department. It was not specified whether the exception was for
domestic or foreign destinations and whether the exception was for
domestic courier companies or foreign-investment companies. In light
of the above, the object of reserving mail courier services is not solely
to exclude foreign companies but also all non-state-owned courier
enterprises.

To conclude, the ordinary meaning of ‘CPC75121, except for those
currently specifically reserved to Chinese postal authorities by law’ is
that China made a commitment on courier services, but claimed a
restriction on mail courier services applicable to both foreign courier
suppliers and private courier enterprises without foreign participation,
whether or not the destination was domestic or foreign. In this sense,
Chinese measures cannot apply the exception to prohibit foreign
companies operating mail courier services without the same
prohibition applying to domestic courier enterprises.

Since the new Postal Law replaced the old law, it is necessary to
examine the consistency of China’s active measures with its GATS
commitments.

2 Market Access and National Treatment
Article XVI of GATS obliges WTO Members to treat foreign services

and service suppliers in accordance with the commitments in their
schedules.”” The second paragraph of art X VI lists six limitations that

77 Markus Krahewski, National Regulation and Trade Liberalisation in Services

(Kluwer Law International, 2003), 82.
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cannot be maintained or adopted unless a Member inscribes them in
its schedule under the market access column.”®

In the courier service subsector, China’s commitments regarding
market access set up specific requirements only on the types of legal
entity or joint venture,”” and do not inscribe limitations on the number
of service suppliers, the total value of service transactions, the total
number of natural persons, and the participation of foreign capital.
The prohibition of foreign companies on investing in or operating
domestic mail courier services relates to the scope of operation or the
capability of foreign services suppliers, but does not belong to one of
the six limitations under art XVI:2. Thus, the measures at issue do not
maintain or adopt limitations under art XVI.

Regarding art XVII of GATS, services and service providers of other
Members must not be discriminated against compared with national
services and service providers. In China-Publications, the Panel
discussed four elements to assess the consistency of a Member’s
measures concerning art XVIL:*

e Whether the services at issue are inscribed in China’s
schedule;

e Whether the services at issue affect the supply of these
services;

e The extent of China’s national treatment commitment,
including any conditions or qualifications, with respect
to these services entered in its Schedule; and

e  Whether these measures accord less favourable
treatment to service suppliers of other Members, in
comparison to domestic suppliers.

In China-Electronic Payment, the Panel combined two of the four
elements into one and applied a ‘three-part test to assess whether a

7 Report of the Panel, US — Gambling, above n 39, [6.298].
” See below, Table 1.
80 Report of the Panel, China — Publications, above n 25, [7.1272].
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Member’s measure is inconsistent with Article XVII”.*' This paper
will use the Panels’ reports in these two disputes as reference when
deciding whether regulations under the Postal Law and two Measures
are inconsistent with art XVIIL.

First, China has committed ‘none’ on national treatment in Mode 1
(cross-border supply), Mode 2 (consumption abroad), and Mode 3
(commercial presence) of courier services, but the measures on
prohibiting foreign companies investing in and operating domestic
mail courier services involve only Mode 3. The mail delivery is a
remote supply, but the remote supply amounts only to cross-border
when the services supplier and the consumer are located in the
territory of different Members. ** The measures prohibit foreign
companies providing mail courier services only within the territory of
China where the supplier and consumer are both located in China. In
this sense, measures at issue are not applicable to Mode 1. Mode 2
refers to a service that is supplied in the territory of one Member to
the consumer of another Member, where the measures at issue are
also not applicable. Mode 3 refers to where a service supplier of one
Member establishes a commercial presence in another Member’s
territory to provide services, which is applicable to foreign courier
companies in the territory of China. The full national treatment means
that any limitations or restrictions on services or service suppliers
from other Members can be regarded as a violation of China’s GATS
obligations.

Second, measures at issue actually limit the scope of operation of
foreign courier companies, and they also have an effect on
competition between foreign companies and domestic companies.
Thus, measures have an effect on the supply of courier services by
suppliers of other Members.

Third is the issue of whether measures prohibiting foreign companies
from providing domestic mail courier services constitute less

8l Report of the Panel, China — Electronic Payments, above n 36, [7.641].

82 Report of the Panel, United States — Gambling, above n 39, [6.32].
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favourable treatment than the measures China accords to ‘like
services and service suppliers’.

GATS provides no definition of ‘like services and service suppliers’,
but the Panel of China-Electronic Payments indicated that the
provisions of art XVII ‘further suggest that like services are services
that are in a competitive relationship with each other’.*> Meanwhile,
the Panel also considered that ‘determinations of like services and
like service suppliers should be made on a case-by-case basis’.* On
the other hand, ‘being classed in separate subsector in the services
classification may be regarded as a sufficient condition for
unlikeness’.® In this case, measures at issue all refer to mail courier
services under the classification of CPC75121, no matter whether
provided by foreign companies or by domestic courier enterprises.
Therefore, foreign companies (in art 51 of Postal Law) and courier
enterprises (in arts 55 and 56) are like suppliers of courier services
and they provide like services.

The concept of ‘less favourable treatment’ is clarified by art XVII:3
where it states that formally identical or different treatment is deemed
less favourable ‘if it modifies the conditions of competition in favour
of services or service suppliers of the Member compared to like
services or service suppliers of any other Member’. Articles 55 and
56 state that domestic courier enterprises may operate mail courier
services except for those specifically reserved to Chinese postal
authorities by law, which means courier enterprises without foreign
investment can operate certain domestic mail courier services. In
contrast, art 51 implies that foreign companies, including joint
venture enterprises and wholly foreign-owned subsidiaries, are
forbidden to provide domestic mail courier services. The measures de
facto set up formally different treatments and modify the conditions
of competition for foreign companies in relation to those for courier
enterprises without foreign investment.

8 Report of the Panel, China — Electronic Payments, above n 36, [7.700].

84 Ibid [7.701].
8 Aaditya Mattoo, ‘National Treatment in GATS-Corner Stone or Pandora’s Box’
(1997) 31(1) Journal of World Trade 107, 128.
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In light of the above, arts 51, 55 and 56 of Postal Law and similar
regulations under two Measures are inconsistent with China’s
commitments on national treatment.

It may be argued that China has already listed mail courier services as
the exception so that its commitments on national treatment are not
applicable to mail courier services. But, as indicated above, the
ordinary meaning of the exception is to prohibit all non-authorised
enterprises from providing mail courier services, whether they are
foreign suppliers or domestic suppliers, and China Post as the
Chinese postal authority by law should be the only enterprise
providing mail courier services. However, the new Postal Law allows
domestic enterprises to provide certain mail courier services, which
disagrees with the ordinary meaning of the exception. In this sense,
applying the exception to discriminate against foreign and domestic
suppliers is improper.

Nevertheless, the Chinese Government insists that art 51 is consistent
with China’s GATS commitment. Yuci Wang, Deputy Director of
China’s Postal Office, gave a speech during a press conference about
the new Postal Law, in which he claimed that the regulations in the
new Postal Law did not violate China’s commitments to GATS.™
Wang explained that except for the courier services that were
specifically reserved to Chinese postal authorities by law and art 8 of
the old Postal Law, the delivery of mail and other articles with the
characteristics of male were the exclusive responsibility of Postal
Enterprises. Moreover, the old Postal Law was still effective when
China made its commitments to GATS. Therefore, the prohibition on
foreign companies investing and operating domestic mail courier
services did not violate China’s commitments to GATS. This
viewpoint is controversial.

Xiaoxia Zheng, ‘The Regulation of ‘Prohibiting Foreign Companies on
Domestic Letter Courier Services does not Violate Commitments to WTO’,
Sohu News (2009) <http://news.sohu.com>.
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In the new Postal Law, there is no regulation referring to those
courier services ‘currently specifically reserved to Chinese postal
authorities’. If a foreign enterprise is willing to invest in courier
services within the territory of China, the investor may check China’s
current Postal Law. The investor may not find an article or a clause
about the range of reserved courier services other than a rule in art 51
that directly prohibits the participation of foreign enterprises in mail
courier services. In the current and operative law, there is no evidence
that mail courier services are reserved to Chinese postal authorities,
and, in China’s commitments, mail courier services are also not listed
as prohibited to foreign enterprises. From the new law and
commitments, it cannot be concluded that mail courier services are
reserved to China Post. Furthermore, as discussed above, the object of
listing the exception in China’s schedule is to reserve mail courier
services to the Chinese postal authority and to exclude the operation
of foreign and private courier enterprises. In contrast, the new Postal
Law provides less favourable treatment to foreign companies than to
private courier enterprises without foreign involvement, which is
inconsistent with the original object of listing the exception and also
inconsistent with China’s commitments on national treatment.

B Religious Education

Pursuant to the version 1.1 classification of the CPC, education
services include primary education services (CPC921), secondary
education services (CPC922), higher education services (CPC923),
adult education services (CPC924), and other education services
(CPC929), to which China has committed. Excluded education
services in China’s schedule are ‘special education services, eg,
military, police, political and party school education’ and ‘national

compulsory educations’.*’

87 China’s Schedule of Specific Commitments, above n 57, 5. Educational

Services, the column of sector or sub-sector.
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According to China’s commitment that ‘joint schools will be
established, with foreign majority ownership permitted’,*® Chinese-
foreign joint schools, with or without foreign majority ownership,
may provide primary, secondary, higher, adult and other education in
the territory of China except for the exclusions listed in the schedule.
However, under the Regulations on Chinese-Foreign Cooperation in
Running Schools,® art 7 stipulates that Chinese-foreign cooperatively
run schools shall not offer religious education. As already stated, the
exception in China’s commitments on education services does not
include religious education. In this sense, the consistency of GATS in
this measure needs to be examined.

1 Consistency or Inconsistency

It is obvious that the measure forbids foreign services and suppliers of
religious education services. Thus, the test of consistency focuses on
whether the religious education service is one of the exceptions.

In China’s schedule, the exceptions include special education services
and national compulsory education. According to art 2 of Compulsory
Education Law,” compulsory education is a nine-year education,
implemented uniformly by the state and received by all school-age
children and adolescents. However, religious education is not part of
compulsory education. Is the religious education one of the special
education services? In this sense, the concept and scope of special
education services decide whether the measure at issue is consistent
with China’s GATS obligations.

88 Ibid, the Column of Liminations on Market Access, mode 3.

b (e N BRERE A A VE /352 451) [Regulations of the People’s Republic
of China on Chinese-Foreign Cooperation in Running School] (People’s
Republic of China) the State Council Decree No 372, 1 March 2003.

% (A NRFLAE L5 # E ) [The Compulsory Education Law of the
People’s Republic of China] (People’s Republic of China) the Standing
Committee, adopted at the 4th session of the 6th National People’s Congress on
12 April 1986, and revised at the 22nd session of the 10th National People’s
Congress on 29 June 2006.
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Apart from its mention in China’s schedule, the term ‘special
education services’ is also listed in Mexico’s schedule with language
education and commercial training to describe other education
services (CPC 9290). *' According to the explanatory note on
CPC9290, the subclass includes education services for adults and
sports instructors, tuition for driving licences, flying certificates and
ship licences, management training, and education services not
definable by level. 2 In Mexico’s schedule, special education,
language education and commercial training are not specified in the
subclass of CPC9290, but are listed in the supplement. In this case,
the term ‘special education services’ is used to embrace education
services that are not listed in the sectoral classification. However,
special education services are not classified as a service subsector by
the CPC and are also not defined by the GATS document Education
Services Background Notes by the Secretariat.”®

As the scope of special education services is unclear, special
education services in China’s schedule were exemplified as military,
police, political and party school education. Because the
exemplification listed four types of education without the words ‘and
so on’, it indicated that the excluded special education services
involve only military, police, political and party school education and
does not include any other services. Based on the ordinary meaning in
the light of its context and purpose, the excluded special education
services do not include religious education services. Therefore, the
measure at issue prohibiting foreign services and service suppliers
from supplying religious education services is inconsistent with
China’s GATS commitments.

ol Mexico-Schedule of Specific Commitments, WTO Doc GATS/SC/56 (15 April
1994).

. Detail Structure and Explanatory Notes: CPC Ver. 1.0 Code 92900 (2 June
2014) United Nations Statistic Division <http://unstats.un.org/unsd/
cr/registry/regces.asp?Cl=3&C0=92900&Lg>.

% Education Services Background Notes by the Secretariat, WTO Doc S/C/W/49
(23 September 1998).
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2 Protect Public Morals or Public Order Under art X1V (a) of GATS

The Chinese Government may defend that the restriction on religious
education is under art XIV(a) of GATS relating to the protection of
public morals or orders. The provisions under art XIV allow
Members to enact trade-restrictive regulatory measures, despite
general obligations to liberalise trade under WTO.** However, it is
necessary to assess whether the measure falls within the scope of
art XIV(a). First, does the measure address public morals or public
orders? Second, is the measure neces.sary?95 Then, it has to ensure
that the measure is applied to the legal standard under the chapeau of
art XIV.

a) Measure to ‘Protect Public Morals’ or to ‘Maintain Public Order’

The first question will be answered by one, examining whether the
measure falls within the scope of public morals or public order as
defined textually, and two, examining the specific measure in
question to ensure that it is legitimately directed at that moral
interest.”®

Given the absence of a public order exception under GATT, an
attempt is made here to decide whether morals and order should be
defined individually or be fixed alike for all Members.”” As well, the

o Jeremy C Marwell, ‘Trade and Morality: The WTO Public Morals Exception

after Gambling’ (2006) 81 New York University Law Review 802, 804.

Elanor A Mangin, ‘Market Access in China-Publications and Audiovisual

Materials: A Moral Victory with a Silver Lining’ 25 (2010) Berkeley Technical

Legal Journal 279, 297. Also See, Report of the Appellate Body, US —

Gambling, above n 35, [292]; Report of Panel, above n 20, [6.455].

% Marwell, above n 94, 814.

7 Nicolas F Diebold, ‘The Morals and Order Exceptions in WTO Law: Balancing
the Toothless Tiger and the Undermining Mole’ (2007) 11(1) Journal of
International Economic Law 43, 45. See generally, Christoph T Feddersen,

95

‘Focusing on Substantive Law in International Economic Relations: The Public
Moral of GATT’s Article XX(a) and Conventional Rules of Treaty
Interpretation’ (1998) 7 Minnesota Journal of Global Trade 75, 94; Miguel A
Gonzalez, ‘Trade and Morality: Preserving “Public Morals” without Sacrificing
the Global Economy’ (2006) 39 Vanderbilt Journal of Transnational Law 939,
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Panel of US — Gambling applied the Vienna Convention to interpret
art XIV(a). Although the Panel of US — Gambling suggested, ‘Public
order refers to the preservation of the fundamental interests of a
society as reflected in public policy and law’®® in conjunction with
footnote 5°° of GATS, the Panel concluded that, ‘[t]he content of
these concepts (public morals and public order) for Members can vary
in time and space, depending upon a range of factors, including
prevailing social, cultural, ethical, and religious values’.'” Therefore,
Members have the right to ‘define and apply for themselves the
concepts of “public morals” and “public order” in their respective

. . . . 101
territories, according to their own systems and scales of value’.'’

Since the broad approach would be likely to allow Members to
undermine the system of GATS,'” Members need to prove that
‘policy objective does indeed pursue the objective of protecting
domestic public morals or public orders’.'”® The Appellate Body of
US — Gambling indicated that a sufficient nexus between the
objective of the measure and art XIV could be ‘specified in the
language of the paragraphs themselves, through the use of terms such
as “relating to” and “necessary to”.'™ Article 7 of the Regulation
does not use the terms mentioned above in protecting public morals,
but art 5 states that Chinese-foreign cooperation in running schools
must comply with Chinese public morals and must not damage state

970; Albena P Petrova, ‘The WTO Internet Gambling Dispute as a Case of First
Impression: How to Interpret Exceptions under GATS Article XIV(a) and How
to Set the Trend for Implementation and Compliance in WTO Case Involving
“Public Morals” and “Public Order” Concerns?’ (2006) 6 Richmond Journal of
Global Law and Business 45, 63.

% Report of the Panel, US — Gambling, above n 20, [6.467].

% Footnote 5 of GATS: ‘The public order exception may be invoked only where a
genuine and sufficiently serious threat is posed to one of the fundamental
interests of society’.

100 Report of the Panel, US — Gambling, above n 20, [6.461].

0 Tbid [6.461].

102 Marwell, above n 94, 815, 816.

103 Diebold, above n 97, 74.

104 Report of the Appellate Body, US — Gambling, above n 35, [292]. Also see,
Report of the Panel, United States — Standards for Reformulated and
Conventional Gasoline, WTO Doc WT/DS2/R (29 January 1996) [16].
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sovereignty, security and social interests. On this basis, the measure
at issue falls within art XIV(a), and the prohibition of religious
education aims to protect public morals or public order within the
meaning of art XIV(a).

b) Necessity of the Measure

Based on the Appellate Body reports of Korea — Beef'” and EC —
Asbestos,'™ the Appellate Body of US — Gambling assessed the legal
standard necessary in three aspects, which were applied in China —
Publications,"”’ and stated in the first section of this paper.

Regarding the contribution of measures to protect public morals and
maintain public order, there is no doubt that extreme religious
education controlled by foreigners could harm public morals, public
interests, and even state sovereignty. Although the contribution of the
measure is not immediately observable, the prohibition on religious
education may prevent the potential damage caused by extreme
religious education. For example, the Chinese Government strictly
controls religious activities and education in Tibet and Xinjiang to
ensure repression of national separatism. '°® In practical terms,
regulation may, to some extent, address concerns about public morals
and public order.

With regard to the restrictive effect of the measure on international
commerce, the services trade on religious education is not really
weighty. However, the measure’s restrictive impact on trade should
not be weighed only on trade of services, but also on those potential

105 Report of the Appellate Body, Korea — Measures Affecting Imports of Fresh,

Chilled and Frozen Beef, WT/DS161/AB/R (11 December 2000) [178].

Report of the Appellate Body, European Communities — Measures Affecting

Asbestos and Products Containing Asbestos, WT/DS135/AB/R (12 March 2001)
[172].

Report of the Appellate Body, China — Publications, above n 23, [252]; also

see Report of the Appellate Body, Korea — Beef, above n 41, [163].

Daniel L Overmyer, ‘Religion in China Today: Introduction’ in Daniel L

Overmyer (ed), Religion in China Today (Cambridge University Press, 2003) 1,

22.

106

107

108
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service suppliers in the future, in particular on their right to trade.'”
The Appellate Body of China — Publications also stated that the
assessment of the restrictive effect extended to ‘the specific
obligation of the covered agreements that the measure infringes’.'"’
On the one hand, the measure imposes a restriction on foreign service
suppliers who may engage in religious education and joint schools; on
the other hand, because religious education was not listed as an
exception, infringement of the measure also leads to a restrictive
effect on the specific obligation of China’s commitments on
education.

Furthermore, if a WTO-consistent measure is reasonably available to
China as an alternative means of realising its objective of protecting
public morals or public order, the measure at issue is not under the
meaning of art XIV. Article 36 of China’s Constitution and
Regulations on Religious Affairs''' rules that Chinese citizens have
freedom of religious belief, but no one may make use of religion to
engage in activities that disrupt public order, impair the health of
citizens, or interfere with the educational system of the State.
Religious education services as one form of religious activity could
also be governed by the Constitution and the Regulations on
Religious Affairs. Only if foreign service providers disrupted public
morals or public order, or injured state sovereignty, security or social
interests through providing religious education services, could foreign
services and service providers be prohibited from doing so.
Moreover, regulations under the Constitution and the Regulation on
Religious Affairs are existent and applicable now, so, as an
alternative means, they would not impose an undue financial and
administrative burden on China.

19 Report of the Panel, China — Publications, above n 25, [7.788]. ‘Specifically,

we think that we should weigh not only the restrictive impact the measures at

issue have on imports of relevant products, but also the restrictive effect they

have on those wishing to engage in importing, in particular on their right to

trade’.

Report of the Appellate Body, China — Publications, above n 23, [307].

111 (R#F 5% M) [Regulations on Religious Affairs] (People’s Republic of
China) the State Council, 7 July 2004.

110
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To summarise, the measure contributes to protect public morals or
maintain public order and leads to restriction on international
commerce, but WTO-consistent measures are reasonably available as
alternatives; therefore, the measure is not necessary to protect public
morals or orders and not under the meaning of art XIV(a).

¢) The Legal Standard of the Chapeau of art XIV

In China — Publications, the Panel and the Appellate Body decided
not to examine whether the relevant measures satisfied the
requirements of the chapeau, as the measures were not necessary to
protect public morals and they were still not under the meaning of
art XX. ''* However, China may claim that the Regulation on
Chinese-Foreign Cooperation in Running Schools meets the
requirements of the chapeau of art XIV. Thus the legal standard under
the chapeau will be discussed.

The chapeau of art XIV means that the measures at issue are not
‘applied in a manner that would constitute a means of arbitrary or
unjustifiable discrimination between countries where like conditions
prevail, or a disguised restriction on trade in services’.'"® Pursuant to
the demonstration in the Appellate Body reports on US — Gasoline'"*
and US — Shrimp,'"> the Panel of US — Gambling considered that the
chapeau of art XIV aims to prevent the abuse of the exception and
identifies three standards: arbitrary discrimination, unjustifiable
discrimination, and disguised restriction on trade.''® There is a certain
amount of overlap of these standards, as ‘a “disguised restriction”
may be read as embracing restrictions amounting to arbitrary or

1 Report of the Panel, China — Publications, above n 25, [7.912]; Report of the

Appellate Body, above n 23, 614.

s Report of the Panel, US — Gambling, above n 39, [6.570].

e Report of the Appellate Body, United States — Standards for Reformulated and
Conventional Gasoline, WTO Doc WT/DS2/AB/R (23 August 2001) [22], [25].
Report of the Appellate Body, United States — Import Prohibition of Certain
Shrimp and Shrimp Products, WTO Doc WT/DS58/AB/R (21 November 2001)
[150], [156], [158].

e Report of the Panel, US — Gambling, above n 39, [6.581].

115
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unjustifiable discrimination in international trade’.''” As well, ‘the
chapeau restricts not only overly discriminatory measures but also
facially non-discriminatory measures whose application creates a
discriminatory effect’.''® Whatever standards the measure falls under,
the measure must result in discrimination. Therefore, the measures
under the meaning of art XIV should be non-discriminatory. The non-
discriminatory requirement was the basis for the Panel and Appellate
Body’s ruling against the United States in US — Gambling,'"® and is
most effective as a check on protectionism.'*

In the specific situation of China, the prohibition on Chinese-foreign
cooperation schools is discriminatory towards foreign services and
service suppliers. In the light of China’s commitments, the joint
school is the only commercial presence providing education services
in the territory of China, so prohibition on the joint school limits
religious services provided by foreign service suppliers. Furthermore,
domestic education institutions are not completely prohibited from
providing religious education. Although there are about 4000
mosques in China, each of which in theory has a school,'*' there are
no schools with foreign investment providing Islamic education. In
higher education, institutions operated by religious organisations to
train personnel are providing religious education, which is similar to
an undergraduate university education, for example the China Islamic
Institute and the Chinese Buddhist Academy.'?* Thus, the Regulation
prohibiting religious education in joint schools is a discriminatory
measure and satisfies the requirements of the chapeau.

"7 Ibid [6.580].

18 Mark Wu, ‘Free Trade and the Protection of Public Morals: An Analysis of the
Newly Emerging Public Morals Clause Doctrine’ (2008) 33 The Yale Journal of
International Law 215, 230.

1o Report of the Panel, US — Gambling, above n 39, [6.607], and Report of the
Appellate Body, above n 35, [369], [371].

120 Marwell, above n 94, 830.

121 Elisabeth Alles, Muslim Religious Education in China (2 June 2014) China
Perspectives <http://chinaperspectives.revues.org/230?&id=230>.

122 Hirotaka Nanbu, ‘Religious in Chinese Education: From Denial to Cooperation’

(2008) 30(3) British Journal of Religious Education 223, 232.
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To conclude, the prohibition of Chinese-foreign cooperation running
schools on religious education is inconsistent with China’s GATS
commitments and is not under the meaning of art XIV(a).

IV CONCLUSION AND SUGGESTIONS

Realising the importance of trade in services to China’s economy, the
Chinese Government launched a succession of policies for promoting
trade in services. In addition, aiming to encourage integration of trade
in services and enhance competitiveness, China has made extensive
trade in services commitments in its accession to WTO. However, the
development of trade in services has not been as significant as trade
in goods, and the six former GATS disputes against China show the
tensions between China’s GATS obligations and relevant domestic
measures. Therefore, this paper aims to identify whether or not there
are potential GATS-inconsistencies within China’s domestic
legislation which might impact China’s trade in services. This paper,
applying the comparative and evaluative research methods, provides
original research on China’s GATS obligations and domestic
measures, and reveals the GATS-inconsistencies in mail courier
services and religious education services. The discussion may help
China’s legislative and administrative organs to realise the
shortcomings of the GATS-compliance on one hand, and on the other
hand this paper tries to provide practical solutions and suggestions
pointing at revealed GATS-inconsistencies instead of suggesting in
principle.

With regard to the inconsistency on mail courier services, it can be
assumed that if art 51 of the Postal Law is revised to say, ‘Foreign
courier enterprises may operate mail courier services except for those
specifically reserved for Chinese postal authorities by law’ (referring
to arts 55 and 56), this conflict would be resolved. In this way,
foreign courier enterprises would enjoy the same rights as domestic
enterprises.

Article 55 specifies only official documents should be reserved to
China Post and does not mention other services exclusively provided
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by postal enterprises. A relevant judicial interpretation of the new
Postal Law or a new regulation could be made to explain art 55 and
define what ‘exclusive courier services’ are. After the establishment
of the new Postal Law, reserved courier services became a hot issue
and Provisions of the State Council on the Scope of Services
Exclusively Provided by Postal Enterprises was listed in Notice of the
General Office of the State Council on Issuing the Legislation Plan of
the State Council (2009).'* Provisions aimed to implement the
amended Postal Law and clarify the scope of services exclusively
provided by postal enterprises. However, although opinion was
sought from domestic and foreign courier enterprises, provisions have
still not been promulgated.

Regarding religious education services, if the Chinese Government
insists on prohibiting Chinese-foreign running schools providing
religious education, it should add religious education as one of the
excluded special education services. The modification of China’s
schedule shall accord to art XXI of GATS and the procedures
established by the Council for Trade in Services.

A Member can modify or withdraw its schedule when the following
conditions and procedures are satisfied: (1) Article XXI is not
applicable to ‘new commitments, improvements to existing ones, or
rectifications or changes of a purely technical character’'** because
the modification and rectification are governed by slightly different
procedures.'?’ (2) Three years must have elapsed from the date of
entry into force of that commitment.'* (3) A Member should notify

P (EEREAAT ST IIEE SR 2009 4532k TR RIIYE ) [Notice of
the General Office of the State Council on Issuing the Legislation Plan of the
State Council (2009)] (People’s Republic of China) the General Office of the
State Council No 2 [2009], 7 January 2009.

Procedures for the Certification of Rectifications or Improvements to Schedules
of Specific Commitments, WTO Doc S/L/84 (18 April 2000) (Adopted by the
Council for Trade in Services) [1].

Mary E Footer, An Institutional and Normative Analysis of The World Trade
Organisation (Martinus Nijhoff Publishers, 2006), 237.

Procedures for the Implementation of Article XXI of The General Agreement on
Trade in Services, WTO Doc S/L/80 (29 October 1999) (Modification of

124

125

126
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the Council for Trade in Services no later than three months before
the modification, and the Secretariat would distribute the notification
to all other Members in a secret document.'?’ (4) The affected
Member should communicate its claim in writing within 45 days after
the date of the Secretariat’s notification, and the modifying member
may be free to implement the modification if no member has
submitted a claim.'*® (5) The modifying Member should negotiate
with the affected Member to reach agreement on any necessary
compensation adjustment within three months following the date of a
claim,'” and then should send a joint letter and a report to the
Secretariat.*’ (6) The affected Member might request arbitration, if
agreement on compensation adjustment could not be reached by the
end of the period of negotiations. *' (7) If no affected Member
submitted a timely arbitration, the modifying Member may be free to
implement the modification."'** (8) The modifying Member should
implement modification in conformity with the findings of the
arbitration and on a most-favoured-nation basis, > otherwise the
affected Member may implement modification or withdraw in
conformity with those findings of arbitration and solely with respect
to the modifying Member as an exception of art IT.'**

Since China accessed WTO as a developing country, the arbitration
body should include at least one arbitrator from a developing country
Member if China requests it."*> A vivid example of applying art XXI
to modify the schedule is the United States’ compensation offer and
negotiations regarding gambling services. After the Appellate Body’s
report on the US — Gambling dispute, to maintain the ban on internet

Schedule, Adopted by the Council for Trade in Services) [para.l], and
art XXI:1(a).
127 1bid [1], and art XXL:1(b).

33 Ibid [9], and arts XXI:2(b) and 4(a).
B4 Ibid
B3 Ibid

128 Ibid [3].
129 Ibid [4], and art XXI:2(a).
B0 Tbid [5].
B Ibid [7], and art XXI:3(a).
B2 Ibid [7], and art XXI:3(a).
[9]
[
[

6], and art XXI:4(b).
0

1
10].
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gambling, the United States chose to initiate the procedure under
art XXI and withdraw its market access commitment with respect to
cross border gambling services.'*® Although the United States took
steps to modify its GATS commitments, Antiqua and the United
States have not agreed on the compensation agreements. However,
the European Community was successful on the withdrawal of the
notification resulting from the enlargement of the European
Community to include Austria, Finland and Sweden, which illustrated
that art XXI provides ‘a certain degree of flexibility to WTO
Members to change and modify the impact of the Agreement on their

: 1
regulatory regimes’."’’

This paper does not guarantee that provided suggestions are practical.
However, the provided suggestions can be regarded as some of the
possible solutions to the GATS-inconsistencies. After all its advances,
China’s legislation concerning trade in services will develop step by
step and will take some time.

136 Isabel Feichtner, The Law and Politics of WTO Waivers:Stability and Flexibility
in Public International Law (Cambridge University Press, 2012) [292]; Also see,
Minutes of Meeting on 22 May 2007 Statement of the Representative of the
United States, WTO Doc WT/DSB/M/232 (25 June 2007) [57].

137 Nartova, ‘Article XXI GATS Modification of Schedule’ in Riidiger Wolfrum,
Peter-Tobias Stoll and Clemens Feindugle (eds), WI'O-Trade in Services
(Martinus Nijhoff Publisher, 2008), 477.
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Figure 1 1995-2010 The Proportion of Trade in Services in Total
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Figure 2 1990-2010 Deficit of Trade in Services in China (billion

US dollars)
50
0 f T T T TET I_Ifl—l—f—l-l_l-l_I-I-I-I I’ -TradeDeﬁCit
OO N S O 0O N O oS
50 — o O & O N N

From: (China’s Statistics of Trade in Services 2011) Data Group; Source:
The WTO’s International Trade Statistics Database, data released by the
Ministry of Commerce, PR China; According to the definition of trade in
services by WTO, China’s trade in services data do not include government

services.
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Table 1 China’s Exports and Imports Proportion by Sectors, 2010

Export Import
Transports 20.1% 32.9%
Tourism 26.9% 28.6%
Communication 0.7% 0.6%
Construction 8.5% 2.6%
Insurance 1.0% 8.2%
Finance 0.8% 0.7%
Computer & 5.4% 1.5%
Information
Royalties & License 0.5% 6.8%
Fee
Consulting 13.4% 7.9%
Advertising, Media 1.7% 1.1%
Film, Audiovisual 0.1% 0.2%
Other Business 20.9% 8.9%
Services

From: {China’s Statistics of Trade in Services 2011) Data Group; Source:
released by the Ministry of Commerce, P.R. China; According to the
definition of trade in services by WTO, China’s trade in services data do not

include government services.
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Table 2 China’s Commitments on Courier Services

Sector or Limitations on | Limitations on | Additional

subsector market access national commitments
treatment

B Courier (1) None (1) None

Services (2) None (2) None

(CPC 75121, (3) Upon accession, (3) None

except for those foreign service

currently suppliers will be

specifically permitted to

reserved to establish joint

Chinese postal ventures with

authorities by foreign investment

law) not exceeding 49%.

Within 1 year after
China’s accession,
foreign majority
ownership will be
permitted. Within 4
years after China’s
accession, foreign
service suppliers will

be permitted to

establish wholly

foreign-owned

subsidiaries

(4) Unbound, (4) Unbound
except as indicated except as

in horizontal indicated in
commitments horizontal

commitments.
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In the context of commercial international arbitration, the grounds on
which a domestic court may refuse to uphold and enforce an
international arbitral award are limited. This is to ensure finality in
the arbitration process. Courts faced with an application to challenge
the enforcement of an international arbitral award must distinguish
whether that challenge is genuine, or whether it is merely a disguised
appeal on the merits. This article examines recent trends in how
courts of various jurisdictions in Australia and South-East Asia
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approach their role in respect of the enforcement of international
arbitral awards, and how those limited grounds of refusing to enforce
awards have been applied on a case-by-case basis. While it can be
said that a pro-arbitration bias continues to develop across the
board, recent cases show that some jurisdictions are yet to adopt a
stricter pro-enforcement approach if they wish to fall in line with the
region’s leading arbitration venues.

I INTRODUCTION

Arbitral awards are only as good as their enforceability. It is one of
the major reasons that there exists an international framework of
treaties and legislation that seeks to assure the recognition of
arbitration agreements and the enforcement of foreign arbitral awards.
The United Nations Convention on the Recognition and Enforcement
of Foreign Arbitral Awards is the most well-known of these.

Although the countries which are parties to the New York Convention
should, in theory, apply standardised principles and approaches to
enforcement, in practice this is not always the case. Different legal
and political systems, as well as diverse social values, mean that
different trends in the application of recognition and enforcement
principles ultimately emerge. The grounds for denying enforcement
of awards, which are found in art V of the New York Convention,
have not always been uniformly interpreted. In particular, the public
policy exception to enforcement has enabled countries to introduce an
element of nationalist subjectivity which is not welcome to many in
the arbitral community but which nevertheless exists.

In this paper, the authors will discuss the current trend in Australia in
the enforcement of international arbitral awards, and compare this to
the enforcement trends emerging in the South-East Asian region
including Singapore, Hong Kong, Indonesia and Malaysia.
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II EXCEPTIONS TO THE ENFORCEMENT OF ARBITRAL AWARDS

By far the most significant instrument which exists in relation to the
trans-national recognition and enforcement of arbitral awards, at least
for those of its 149 signatory countries that have ratified it, is the New
York Convention."' This multilateral treaty underpins the international
arbitration framework, and with the help of the United Nations
Commission on Trade Law (UNCITRAL) Model Law on
International Commercial Arbitration (the ‘Model Law’), it has in
theory established a common approach for commercial arbitration
around the world.

A The New York Convention

The New York Convention essentially allows a successful party to
seek recognition and enforcement of an international arbitral award in
any of the signatory countries (referred to as ‘Convention countries’)
in which the unsuccessful party may have assets to satisfy the award.

The majority of arbitral awards are enforced under the New York
Convention without issue. However, artV of the New York
Convention sets out the limited grounds on which a court of a
Convention country may refuse to recognise or enforce an
international arbitral award:

1. Recognition and enforcement of the award may be refused, at the
request of the party against whom it is invoked, only if that party
furnishes to the competent authority where the recognition and
enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the
law applicable to them, under some incapacity, or the said agreement
is not valid under the law to which the parties have subjected it or,

See Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, signed 10 June 1958, 330 UNTS 3 (entered into force 7 June 1959) (the
‘New York Convention’). New York Convention Countries (2009) New York
Arbitration ~ Convention  <http://www.newyorkconvention.org/contracting-
states/list-of-contracting-states™>.
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failing any indication thereon, under the law of the country where the
award was made; or

(b) The party against whom the award is invoked was not given proper
notice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling
within the terms of the submission to arbitration, or it contains
decisions on matters beyond the scope of the submission to
arbitration, provided that, if the decision on matters submitted to
arbitration can be separated from those not so submitted, that part of
the award which contains decisions on matters submitted to
arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was
not in accordance with the agreement of the parties, or, failing such
agreement, was not in accordance with the law of the country where
the arbitration took place; or

(e) The award has not yet become binding on the parties, or has been set
aside or suspended by a competent authority of the country in which,
or under the law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused
if the competent authority in the country where recognition and
enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by
arbitration under the law of that country; or

(b) The recognition or enforcement of the award would be contrary to the
public policy of that country.

B The Model Law

In the absence of an art V exception being established by the party
seeking to resist enforcement of an award, a court in a Convention
country should, in theory, recognise and enforce the foreign award.

The principles relating to recognition and enforcement, and
importantly, exceptions to recognition and enforcement, are also
captured in ch VIII (arts 35 and 36) of the UNCITRAL Model Law.
Its provisions give effect to the New York Convention with a view to
harmonising international arbitration laws in the arbitration regimes
of Convention countries.
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The grounds on which an enforcing court may refuse recognition or
enforcement of an arbitral award are set out in art 36, and are
identical to those listed in art V of the New York Convention (as set
out above).

Article 34 of the Model Law provides that the same art V grounds
may also be grounds for a supervising court to set aside an arbitral
award. Given that art 34 concerns the same grounds and principles as
those relating to recognition and enforcement of awards, this paper
will also refer to recent matters in which award debtors have sought
to have arbitral awards set aside either as an alternative argument, or
in addition to an application to oppose enforcement. Such setting
aside applications should only take place in the supervising courts,
usually the courts of the seat, but there have been occasions when the
enforcing court has also decided, when refusing enforcement, to
purport to set aside the award.” As with the New York Convention, the
Model Law may be enacted by a Convention country by way of
domestic legislation. In doing so, Convention countries may amend or
adapt how the Model Law will apply in domestic law. It is always
important to consider whether there are any amendments or additional
provisions in the particular jurisdiction in which the Model Law has
been adopted.

III THE AUSTRALIAN POSITION

A Legislative Framework

The Commonwealth International Arbitration Act 1974 (the
‘International Arbitration Act’) ratifies the New York Convention and
gives the force of law to the Model Law in Australia in relation to
international arbitrations. The New York Convention requirements,
adapted slightly for Australian conditions, can be found in pt II (ss 3
to 14) of the International Arbitration Act.

See Transfield Philippines, Inc v Luzon Hydro Corporation (Supreme Court of
the Republic of the Phillipines, GR No 146717, 22 November 2004), where the
court purported to do just that, although Singapore was the seat.
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Although parties were able to ‘opt-out’ of the Model Law prior to the
significant amendments made in 2010, the Model Law now applies to
all international arbitrations conducted in Australia. Wholly domestic
arbitration disputes are governed by the Commercial Arbitration Acts
of each State and Territory.® The International Arbitration Act
incorporates the Model Law in pt III (ss 15 to 30A) with various
modifications and adaptions for Australian requirements.

The International Arbitration Act limits the grounds on which
enforcement of a foreign international award should be refused to
those set out in the New York Convention and the Model Law.
Section 8(3A) of the International Arbitration Act provides that the
court has no residual discretion to refuse enforcement of a foreign
international arbitral award on any grounds other than those provided
in ss 8(5) and 8(7), being the grounds set out in art V of the New York
Convention. Article 36 of the Model Law makes provision, in
addition and on the same basis, for enforcement of non-New York
Convention awards or for domestic international arbitral awards.*

B Recent Enforcement Decisions in Australia

Generally speaking, Australia is recognised as an arbitration-friendly
venue with a desire for a harmonious development of international
arbitral law. The decisions discussed below highlight that, on the
whole, Australia is continuing to progress as a pro-arbitration
jurisdiction, despite the continuing debate as to whether the Federal
Court should have exclusive jurisdiction over international arbitral
awards, both foreign and domestic, to the exclusion of the State and
Territory Supreme Courts. A review of some recent decisions is set
out below.

At the time of writing, the Australian Capital Territory was still to enact the new
Commercial Arbitration Act to fall in line with the other Australian States and
Territories which had already done so.

International Arbitration Act 1974 (Cth) s 3 defines foreign award to mean ‘an
arbitral award made, in pursuance of an arbitration agreement, in a country other
than Australia, being an arbitral award in relation to which the New York
Convention applies’.
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1 IMC Aviation Solutions Pty Ltd v Altain Khuder LLC®

A Mongolian arbitral tribunal made an award in favour of Altain
Khuder LLC (‘Altain Khuder’) (a Mongolian company) against IMC
Mining Inc (‘IMC Mining’) and a related Australian entity, IMC
Mining Solutions Pty Ltd (‘IMC Solutions’).® When both IMC
Mining and IMC Solutions failed to make payment in accordance
with the award, Altain Khuder applied to the Victorian Supreme
Court for an enforcement order against both IMC Mining and IMC
Solutions. A central issue in the case was how the Australian entity,
IMC Solutions, had come to have an award made against it when it
did not clearly appear to be a party to the underlying contract (and
therefore, to the arbitration agreement). IMC Solutions relied on ss 8
and 9 of the International Arbitration Act and art V of the New York
Convention.

At first instance, the Supreme Court made an order for enforcement
against both respondents, delivering a very pro-arbitration judgment.”
The court noted that under the New York Convention and the
International Arbitration Act, the party resisting enforcement has the
‘heavy’ onus of showing that the award went beyond the scope of the
arbitration clause. ® The learned judge rejected IMC Solutions’
argument that it was not bound by the arbitral award. IMC Solutions
had claimed it was not a party to the arbitration agreement, had not
been given notice of the arbitration and therefore had not had an
opportunity to be heard. On the evidence, his Honour was not
satisfied of these matters, in respect of which he held that the party
resisting enforcement had the burden of proof. Further, his Honour
found that IMC Solutions were estopped from raising points that it
could have made either in the arbitration or by way of a challenge in

3 (2011) 282 ALR 717;[2011] VSCA 248 (‘IMC v Altain Khuder’).

By the time of the appeal, IMC Mining Solutions Pty Ltd had changed its name
to IMC Aviation Solutions Pty Ltd.

7 Altain Khuder LLC v IMC Mining Inc (2011) 276 ALR 733;[2011] VSC 1.

8 Ibid [61]-[63].
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the Mongolian courts. In a separate judgment,’ the learned judge also
awarded indemnity costs against IMC Solutions, holding that an
unsuccessful enforcement challenge to arbitral awards is one category
of special circumstances which allows a court to exercise its
unfettered discretion to award indemnity costs. In doing so, his
Honour followed Hong Kong authorities to the same effect.

On appeal, the Victorian Court of Appeal overturned the first instance
decision, finding that the Mongolian arbitral tribunal had exceeded its
jurisdiction by making an award against a non-party and refusing
enforcement on those grounds. The Court of Appeal held that it was
able to fully rehear jurisdictional questions on an enforcement
application if permitted by ss 8 and 9 of the International Arbitration
Act, thereby adopting the approach in Dallah Real Estate and
Tourism Holding Company v Ministry of Religious Affairs,
Government of Pakistan."® Following a review of the Mongolian law,
the court ruled that IMC Solutions was not a party to the arbitration
agreement. The court also allowed the appeal on the basis that it
would be a breach of the rules of natural justice and against public
policy in Victoria to permit enforcement of the award, especially in
the face of what it saw to be inadequate reasons in the award. Finally,
the court commented that an unsuccessful challenge to the
enforcement of an arbitral award generally does not warrant an order
of indemnity costs and that costs should be dealt with in the usual
fashion.

Importantly, in their joint judgment, the majority found that to invoke
the court’s jurisdiction to enforce an arbitral award, an award creditor
must establish on a prima facie basis that:

e an award has been made by a foreign arbitral tribunal
granting relief to the award creditor against the award
debtor;

e the award was made pursuant to an arbitration
agreement; and

? Altain Khuder LLC v IMC Mining Inc (No 2) [2011] VSC 12.
10 [2011] 1 AC 763.
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e the award creditor and the award debtor are parties to
the arbitration agreement.

If these three issues are not readily apparent from the face of the
award and the arbitration agreement, the award creditor must
establish these matters on the balance of probabilities. Once it has
done so, the onus is then on the award debtor to prove, again on the
balance of probabilities and not some heavier onus, that there is a
ground on which enforcement should be refused. The decision
appears to be at odds with jurisprudence in other jurisdictions about
how the New York Convention should be applied, and may be seen to
be generally out of step with the Federal Court approach which the
authors will comment on below.

2 Westport Insurance Corporation v Gordian Runoff Ltd"'

Notwithstanding that this case relates to Australia’s domestic
arbitration regime, this decision sparked concerns by Australian and
international commentators alike about whether its judgment
concerning the form and quality of reasons required in an award
would flow through to attempts to enforce an international arbitral
award in Australia.

Gordian Runoff Ltd (‘Gordian’) had been successful in obtaining an
arbitral award against Westport Insurance Corporation (‘Westport’) in
relation to a dispute about entitlements under a reinsurance contract.
Westport sought to set aside the arbitral award on the basis that there
was a broad error of law in the arbitral award arising from the
tribunal’s allegedly incorrect interpretation and application of s 18B
of the Insurance Act 1902 of New South Wales.

At first instance, the NSW Supreme Court set aside the arbitral award
for reasons which included that the three experienced arbitrators who
constituted the tribunal ‘were clearly wrong in their approach to the

= (2011) 244 CLR 239; 281 ALR 593 (Westport v Gordian) on appeal from
Gordian Runoff Ltd v Westport Insurance Corporation (2010) 267 ALR 74;
[2010] NSWCA 57.
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proper construction and application of s 18B [of the Insurance Act
19021’."* The court was not satisfied with the reasons given in the
award by the tribunal in reaching its conclusions.

The first instance decision was overturned by the Court of Appeal,
where it was held that ‘though succinct, and perhaps to a degree
translucent’, "> the reasons delivered by the arbitral tribunal
sufficiently revealed the arbitrators’ approach and indicated to the
parties why they had reached the conclusions to which they came. In
particular, the Court of Appeal found that the tribunal had satisfied
the requirements of s29 of the pre-amendment Commercial
Arbitration Act 1984 of New South Wales that an arbitral award must
include ‘a statement of the reasons for making the award’.'* In doing
so, the Court of Appeal did not follow the decision of the Victorian
Court of Appeal in Oil Basins Ltd v BHP Billiton Ltd:"

Although this was a domestic arbitration matter, the Court of Appeal
reviewed and considered authorities and commentary on international
commercial arbitration as well as the Model Law, and found that there
was no express support for the requirement that arbitral awards be
reasoned to the standard of a judge in a common law system. The
majority stated that the requirements of s29 of the Commercial
Arbitration Act are satisfied if the arbitrator provided a ‘crisp
summary’ 16 along the lines set out by Lord Justice Donaldson in the
English Court of Appeal decision of Bremer Handelsgesellschaft mbH v
Westzucker GmbH (No 2 ),17 namely that:

‘All that is necessary is that the arbitrators should set out what,
on their view of the evidence, did or did not happen and should
explain succinctly why, in the light of what happened, they have
reached their decision and what that decision is. That is all that is

12 Westport Insurance Corporation v Gordian Runoff Ltd [2009] NSWSC 245,
[105].

Gordian Runoff Ltd v Westport Insurance Corporation (2010) 267 ALR 74;
[2010] NSWCA 57, [186].

See Gordian Runoff Ltd v Westport Insurance Corporation (2010) 267 ALR 74;
[2010] NSWCA 57, [203].

15 [2007] VSCA 225.

Gordian Runoff Ltd v Westport Insurance Corporation (2010) 267 ALR 74;
[2010] NSWCA 57, [220].

17 [1981] 2 Lloyd’s Rep 130 (‘Bremer”).
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meant by a reasoned award.'®

The High Court overturned the Court of Appeal decision and found
that, in the circumstances, the arbitrators did not give sufficient
reasons. It had applied the Bremer test, but reached a different
outcome to that of the Court of Appeal. The majority of the High
Court held that:

the nature and extent of reasons for an award depends
on the circumstances of the particular dispute;

if the dispute involves a complex question of law,
reasons akin to a judicial standard may be required;
inadequate reasons constitute a manifest error of law on
the face of the award for the purposes of the
Commercial Arbitration Act 1984 (NSW);

in this case, the arbitrators were obliged to explain the
reasons why each of the criteria in the relevant Act were
met (and failed to do so); and

generally, the remedy for inadequate reasons is to remit
the matter back to the arbitral tribunal for further
reasons (although in this case, it was appropriate to set
aside the award).

Westport v Gordian remains authority for the principle that the
standard of reasons required to be given by an arbitrator in an
Australian domestic arbitration is not a ‘judicial standard’, but will
depend on the particular circumstances of the case. This includes
having regard to, amongst other things, the complexity of the issues
in dispute and the amounts at stake."’

Bremer [1981] 2 Lloyd’s Rep 130, 132-3.

See Thoroughvision Pty Ltd v Sky Channel Pty Ltd [2010] VSC 139 for an
attempt by the Supreme Court of Victoria to reconcile the Gordian and Oil
Basins decisions.
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3 Castel Electronics Pty Ltd v TCL Air Conditioner (Zhongshan) Co
Ltd”™

This matter related to a dispute between Chinese-registered company
TCL Air Conditioner (Zhongshan) Co Ltd (‘TCL’) and Australian-
registered company Castel Electronics Pty Ltd (‘Castel’) in relation to
an alleged breach of an exclusive distribution agreement by TCL. In
July 2008, Castel submitted the dispute to arbitration before a three-
member tribunal seated in Melbourne, Australia. In December 2010,
the tribunal rendered two awards in Castel’s favour; the first was an
award for AUD2.8 million in damages, and the second was an award
for costs in the amount of AUD732 500.

Following TCL’s failure to pay the awarded amount, Castel applied
to the Federal Court in March 2011 to enforce the awards. TCL
opposed the enforcement sought by Castel, on the grounds that:

e The Federal Court lacked jurisdiction to enforce arbitral
awards. TCL argued that as the awards were rendered in
Australia, they did not fall within the [International
Arbitration Act’s definition of ‘foreign awards’ and
were instead ‘non-foreign awards’. TCL argued that
under the International Arbitration Act, the Federal
Court and the State and Territory Supreme Courts only
have jurisdiction to enforce foreign awards, but not non-
foreign awards.

e The awards should not be enforced because of an
alleged breach of natural justice by the tribunal (and
enforcement would therefore be against public policy).
TCL contended that the tribunal’s rejection of evidence
given by the parties’ experts and instead coming to a
finding that was allegedly not directly supported by
expert evidence was a breach of both the no evidence
rule (ie, there is no evidence to support the tribunal’s

20 Castel Electronics Pty Ltd v TCL Air Conditioner (Zhongshan) Co Ltd [2012]
FCA 21 (‘Castel Electronics v TCL’); See Castel Electronics Pty Ltd v TCL Air
Conditioner (Zhongshan) Co Ltd (No 2) [2012] FCA 1214 (‘Castel Electronics
v TCL).
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factual finding) and the hearing rule (ie, TCL was not
given a reasonable opportunity to address the relevant
findings of the tribunal given that those findings were
not based on any argument put before it).

In an initial judgment in January 2012, Justice Murphy dealt with the
jurisdiction ground.”' His Honour held that given that the Judiciary
Act 1903 confers on the Federal Court jurisdiction in any matter
arising under any federal law, it follows that the Federal Court has
jurisdiction to enforce both foreign and non-foreign awards made
under the Model Law. His Honour’s finding is in part based on the
2010 amendment to s 21 of the International Arbitration Act which
removed the parties’ ability to ‘opt-out’ of the Model Law, which
amendment was found to apply retroactively to arbitration agreements
entered into prior to when the 2010 amendments came into effect.

In a further judgment in November 2012,** Justice Murphy rejected
TCL’s submission that the award should be set aside, holding that
there had been no breach of natural justice and the enforcement
would not be contrary to public policy. In doing so, his Honour:

e found that ‘public policy’ has a similar meaning in
relation to both an application to set aside an award and
one to enforce an award;

e confirmed that the wording of arts 34(2)(b)(ii)) and
36(1)(b)(ii) of the Model Law (being the art V grounds)
provide that a court may set aside an award or refuse
enforcement if it finds that the award is in conflict with
or contrary to public policy, and therefore the powers to
set aside an award or refuse enforcement on grounds of
public policy are discretionary; and

e Jooked to how other Convention countries have
approached matters of public policy, with a view to
achieving international uniformity in the meaning and
operation of ‘public policy’.

2 See Castel Electronics v TCL (2012) 201 FCR 209; [2012] FCA 21.
2 See Castel Electronics v TCL [2012] FCA 1214.
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As to the alleged breach of the no evidence rule, Justice Murphy
found that the tribunal was entitled to disregard TCL’s expert
evidence as it was based on incomplete data and incomplete evidence,
and further entitled to arrive at the factual finding that it made. As to
the alleged breach of the hearing rule, his Honour confirmed that an
arbitrator is not entitled to decide a matter by taking into account
evidence or arguments extraneous to the hearing without giving the
parties notice and an opportunity to respond. However, his Honour
held that in these circumstances, it was reasonably foreseeable to a
reasonable litigant that the reasoning of the type that led to the
tribunal’s findings was possible. Ultimately, Justice Murphy found
that even if there had been a breach of the rules of natural justice,
such a breach was minor and not one that could be described as
offending fundamental notions of fairness or justice.”

His Honour noted that there is international support in favour of
Convention countries adopting a narrow approach, and agreed that a
court should not exercise its discretion to refuse enforcement unless
the award seeking to be enforced is an ‘offence to fundamental

notions of fairness and justice’.”*

4 TCL Air Conditioner (Zhongshan) Co Ltd v The Judges of the
Federal Court of Australia®

Arguably the most significant recent decision relating to the
enforcement of international arbitral awards in Australia is the
constitutional challenge that arose out of Castel Electronics v TCL.
Prior to the Federal Court’s decision being handed down, TCL
applied to the High Court seeking orders restraining the Judges of the
Federal Court from enforcing the awards and/or orders quashing
Justice Murphy’s judgments in relation to the Federal Court
proceedings.

3 Ibid [178].

2 Ibid [50]. This decision was appealed to the Full Federal Court, which dismissed
the appeal and upheld the learned judge’s decision. At the time of writing, the
Full Federal Court’s reasons for its decision have not been published.

= (2013) 295 ALR 596; [2013] HCA 5.
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In summary, TCL contended that the International Arbitration Act,
through the Model Law:

o cffectively forces the Federal Court to carry out a purely
administrative ‘rubber stamping’ exercise of enforcing
arbitral awards even when there is a prima facie error of
law, which substantially impairs the court’s institutional
integrity; and

e impermissibly vests the judicial power of the
Commonwealth (conveyed by ch III of the Constitution)
on the arbitral tribunal that made the award, by making
the tribunal’s award a binding order of the Federal Court
without review by the court of its legal correctness.

In March 2013, a seven-member bench of the High Court
unanimously rejected TCL’s arguments and upheld the constitutional
validity of the International Arbitration Act. All Justices of the High
Court (in two separate joint judgments) pointed to the distinction
between an arbitrator deciding what the rights of the parties are, and a
court considering the successful party’s right to enforce the
arbitrator’s decision. The High Court found that by agreeing to
arbitrate, the parties inherently agree to accept the arbitrator’s binding
decision, be it right or wrong. Therefore, the Federal Court is not
‘rubber stamping’ the arbitrator’s decision, but rather exercising
judicial power to compel the parties to comply with the arbitrator’s
decision as per their agreement.

The High Court’s decision is important as it signifies the judiciary’s
support for Australia’s international arbitration system, and confirms

the Federal Court’s jurisdiction to enforce arbitral awards.

5 Gujarat NRE Coke Ltd v Coeclerici Asia (Pte) Ltd*

In this case an award was made by an arbitral tribunal seated in

26 Gujarat NRE Coke Ltd v Coeclerici Asia (Pte) Ltd (2013) 304 ALR 468; [2013]
FCAFC 109 on appeal from Coeclerici Asia (Pte) Ltd v Gujarat NRE Coke Ltd
[2013] FCA 882.
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London in favour of a Singaporean company against an Indian
company and it’s managing director. An application was made to
enforce the award in the Federal Court of Australia. The award
debtors held shares in Australian companies and orders were sought
in aid of enforcement, for receivers to be appointed over the shares in
question in order to avoid their dissipation.

The award debtors resisted enforcement of the award on two grounds.
First, it was submitted that they were denied a reasonable opportunity
by the tribunal to present their case in the arbitration proceedings (in
breach of s 8(5)(c) of the International Arbitration Act). Second, in
the alternative, they submitted that the said failure by the tribunal was
a breach of the rules of natural justice and that therefore an
enforcement of the award would be contrary to the public policy of
Australia (that is, ss 8(7)(b) and 8(7A)(b) of the International
Arbitration Act).

In the Federal Court, Justice Foster briefly reviewed the facts and
found that the award debtors had been given a reasonable opportunity
to present their case. His Honour also found that, as the award debtors
had sought to set aside the award on the same grounds in the seat of
the arbitration, there was an issue estoppel which precluded the
debtors from raising the same arguments to resist enforcement in

another jurisdiction. Justice Foster said:

The English High Court of Justice is the court of the seat of the
arbitration. Under the Convention and the [International Arbitration
Act], any application to set aside the Award must be made in that Court.
Even if there were no issue estoppel or res judicata, it would generally
be inappropriate for this Court, being the enforcement court of a
Convention country, to reach a different conclusion on the same question
as that reached by the court of the seat of the arbitration. It would be a
rare case where such an outcome would be considered appropriate.*’

Justice Foster’s decision was upheld by the Full Court of the Federal
Court on appeal.”® The Full Court found it unnecessary to determine

2 Coeclerici Asia (Pte) Ltd v Gujarat NRE Coke Ltd [2013] FCA 882, [103]
(emphasis in original).

28 Gujarat NRE Coke Ltd v Coeclerici Asia (Pte) Ltd (2013) 304 ALR 468; [2013]
FCAFC 109.
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whether issue estoppel applied in this case, but noted that the issue is
‘one of importance and difficulty [and] is not resolved in a clear way
by an authority binding on this court’*® The Full Court noted that it
will generally be inappropriate for an enforcement court of a
Convention country to reach a different conclusion on the same
question of asserted procedural defects as that reached by the court of
the seat of arbitration.*’

The New York Convention and the Model Law do not expressly
recognise the concept of issue estoppel or res judicata. This matter
shows that the Australian Federal Court is willing to go one step
further if necessary to ensure international harmonisation.

6 Traxys Europe SA v Balaji Coke Industry Pvt Ltd (No 2)*'

In this matter, Justice Foster of the Federal Court considered an
application by a Luxembourg company, Traxys Europe SA, to
enforce an award made in England against the respondent Balaji Coke
Industry Pvt Ltd, an Indian corporation. The respondent resisted the
enforcement on three grounds, one of which was that the court should
refuse to enforce the award as to enforce it would be contrary to
public policy. The respondent argued that enforcement of the award
was against the public policy of Australia because it would allow a
party to commence and to maintain a futile application to enforce a
foreign award, and do so in circumstances where there is an
unresolved application to set aside the award before the Indian courts.
Considering the scope of the public policy exception to enforcement,
Justice Foster noted:

Clearly the pro-enforcement bias of the Convention, as reflected in the

[International Arbitration Act], requires that the public policy ground for

refusing enforcement not be allowed to be used as an escape route for a

defaulting award debtor. That ground should not be made available too
readily, lest it undermine the purpose of encouraging and facilitating the

» Ibid [64].

30 Ibid [65].

3 Traxys Europe SA v Balaji Coke Industry Pvt Ltd (No 2) (2012) 201 FCR 535;
[2012] FCA 276.
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enforcement of foreign arbitral awards embodied in the Convention and
in the [International Arbitration Act]. As previously observed, arbitration
facilitates international trade and commerce by providing an efficient and
certain dispute resolution process to commercial parties. If the
enforcement of awards is to be subjected to the vagaries of the entire
domestic public policy of the enforcement jurisdiction, there is the
potential to lose all of the benefits of certainty and efficiency that
arbitration provides and which international traders seek.*

His Honour noted that it is the public policy of the enforcement state
which matters, and that there is no express reference to any concept
of international or transnational public policy. ** His Honour
concluded that the expression ‘public policy’, particularly when used
in s 8(7)(b) of the International Arbitration Act, means:

those elements of the public policy of Australia which are so
fundamental to our notions of justice that the courts of this country feel
obliged to give effect to them even in respect of claims which are based
fundamentally on foreign elements such as foreign awards under the
[International Arbitration Act).**

His Honour then went on to clarify that:

the scope of the public policy ground of refusal is that the public policy
to be applied is that of the jurisdiction in which enforcement is sought,
but it is only those aspects of public policy that go to the fundamental,
core questions of morality and justice in that jurisdiction which enliven
this particular statutory exception to enforcement. The public policy
ground does not reserve to the enforcement court a broad discretion and
should not be seen as a catch-all defence of last resort. It should not be
used to give effect to parochial and idiosyncratic tendencies of the courts
of the enforcement state.*

In the same matter, his Honour found that it was not a condition of
being granted leave to enforce the award in Australia that the
applicant had to prove that the respondent had assets in Australia.*®

32 Ibid [90].

33 Ibid [94].

34 Ibid [96].

3 Ibid [105].

3 Ibid [791-[86].
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7 Eopply New Energy Technology Co Ltd v EP Solar Pty Ltd’’

Eopply New Energy Technology Co Ltd commenced proceedings in
the Federal Court to enforce an arbitral award made in China against
the respondent, Australian-registered company EP Solar Pty Ltd. One
week later, the respondent had liquidators appointed. Justice Foster of
the Federal Court had to consider whether leave to enforce should be
granted in light of s 500(2) of the Corporations Act 2001 (Cth), which
provides that no action or other civil proceeding is to be proceeded
with against a corporation after the passing of a resolution for the
voluntary winding up of that company without the leave of the court.

His Honour granted leave to enforce the foreign judgment relying
upon three considerations. First, granting leave would cause virtually
no additional expense or inconvenience for the respondent, as
judgment would be entered immediately.’® Second, given the pro-
enforcement objectives of the International Arbitration Act, it is
preferable for the court to allow for easier recovery by the award
creditor by granting leave to enforce the award, rather than leaving
the award creditor ‘to the vagaries of the proof of debt process’.*
Third, the liquidators did not oppose the application for
enforcement.*

8 Dampskibsselskabet Norden A/S v Beach Building & Civil Group
Pty Ltd"!

The applicant, Dampskibsselskapet Norden A/S, sought to enforce
two arbitral awards against the respondent, Beach Building & Civil
Group Pty Ltd, under the International Arbitration Act. The
arbitration had been seated in London under the auspices of the Rules
of the London Maritime Arbitrators Association. The respondent
resisted enforcement on two grounds: first, that it was not a named

37 Eopply New Energy Technology Co Ltd v EP Solar Pty Ltd [2013] FCA 356.
38 Ibid [23].

9 Ibid [23].

4 Ibid [17], [23].

4 (2012) 292 ALR 161; [2012] FCA 696.
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party to the arbitration agreement contained in the Charterparty and
therefore it was not bound by the awards; and second, that the
arbitration agreement was invalid because of s 11 of the Carriage of
Goods by Sea Act 1991 (Cth).

Justice Foster of the Federal Court upheld the finding of the
arbitrator, namely, that it was clear that the respondent was the proper
party and had merely been misdescribed on the Charterparty
agreement, and that the arbitrator had been within his rights to correct
the misnomer.*

Of particular interest is his Honour’s discussion about the
requirements under s 9(1) of the International Arbitration Act for an
award creditor to produce the arbitration agreement under which the
award purports to be made. His Honour preferred the approach of the
English courts over the approach of the Victorian Court of Appeal in
IMC v Altain Khuder,*” finding that the requirements of s 9(1) were
satisfied when the applicant simply tendered copies of the two arbitral
awards and a copy of the Charterparty agreement, under which the
awards were ‘purported’ to be made.** His Honour found that once
the applicant had established the s 9(1) requirements, the burden
shifts to the respondent to establish one of the grounds specified in
ss 8(5) and 8(7) of the International Arbitration Act to succeed in
resisting enforcement of the awards.*’ To do that, the respondent was
required to do more than just point to the name stated on the
Charterparty agreement and note that it was different to its own (as it
had essentially done in this case).*®

Ultimately, leave to enforce was denied on the basis that the

2 Dampskibsselskabet Norden A/S v Beach Building & Civil Group Pty Ltd (2012)

292 ALR 161;[2012] FCA 696, [96]-[97].

Ibid [75]; in particular, the approach by Mance LJ in Dallah Real Estate v

Ministry of Religious Affairs [2010] 2 Lloyd’s Rep 691.

4 Dampskibsselskabet Norden A/S v Beach Building & Civil Group Pty Ltd (2012)
292 ALR 161;[2012] FCA 696, [73]-[74].

4 Ibid [77].

46 Ibid [76].
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arbitration agreement was in fact invalid under the Carriage of Goods
by Sea Act, s11 of which provides that an agreement in a ‘sea
carriage document’ which purports to limit or exclude the jurisdiction
of an Australian court is invalid, unless it provides for arbitration in
Australia.

9 Rizhao Steel Holding Group Co Ltd v Koolan Iron Ore Pty Ltd"’

The appellant, PRC-based company Rizhao Steel Holding Group Co
Ltd (‘Rizhao’), appealed a decision by the WA Supreme Court which
granted the Australian respondent company (‘Koolan’) leave to
enforce two arbitral awards against Rizhao. The grounds of appeal
were that the primary judge erred by dealing with the application for
enforcement under the Commercial Arbitration Act 1985 (WA), when
the only source of jurisdiction to enforce the awards was under the
International Arbitration Act and the Model Law.

The relevant dispute resolution clause under the sale and purchase
agreement between the parties provided that the dispute be referred to
arbitration in accordance with Western Australia’s Commercial
Arbitration Act 1985. The parties fell into dispute in late 2008, an
arbitrator was appointed in February 2009, and an award of
USDI114 million plus costs and interest in favour of the respondent
was rendered in Australia in August 2010 (being shortly after the
amended International Arbitration Act came into force).

Rizhao’s arguments were somewhat technical, but essentially boiled
down to whether the amended International Arbitration Act (in
particular, s 21 which removes the parties’ power to opt out of the
Model Law) applies retrospectively. Rizhao argued that:

e the pre-amendment International Arbitration Act did not
allow the parties to opt out of the Model Law provisions
relating to the recognition and enforcement of awards
because parties could only opt out until such time as the

M (2012) 43 WAR 91; [2012] WASCA 50.
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dispute was °‘settled’. It argued that the dispute is
‘settled’ at the time of the award, and beyond that, the
parties no longer had any scope to opt out of the Model
Law; and

the parties no longer had power to opt out of the Model
Law once the amended International Arbitration Act
came into force (namely, during the arbitration and prior
to the final award and the commencement of the
enforcement proceedings).

The respondent argued that Rizhao should not be allowed to raise the
jurisdictional points on appeal as it had not raised them at first
instance. The Court of Appeal agreed, dismissing the appeal on the
basis that ‘it would be antithetical to the interests of justice for this
court to now entertain a point which Rizhao chose not to raise before

the primary judge’.

> 48

The WA Court of Appeal did however go on to make the following
significant findings:

even if the trial judge had been wrong to enforce the
award under the Commercial Arbitration Act, the State
Supreme Court had, in any event, power under the
International Arbitration Act to enforce non-foreign
international arbitral awards;*’

the pre-amendment s 21 of the International Arbitration
Act allowed parties to opt out of the Model Law until
the time of the ‘final satisfaction of the disputed claim’,
which was held to include recognition and enforcement
steps following the making of the award;*® and

the amended International Arbitration Act did not apply
retrospectively to the parties’ pre-amendment arbitration
agreement and decision to opt out of the Model Law in

48 Rizhao Steel Holding Group Co Ltd v Koolan Iron Ore Pty Ltd (2012) 43 WAR
91; [2012] WASCA 50, [87].

¥ Ibid [66], [74].

50 Ibid [110]-[111].



226 International Trade and Business Law Review

circumstances where the dispute had been referred to
arbitration prior to the commencement of the amended
Act.”!

On the whole, the Australian courts have shown a commendable pro-
enforcement bend and the broad Australian approach is quite
supportive of international trends in favour of a pro-enforcement bias.

IV ENFORCEMENT TRENDS IN THE SOUTH-EAST ASIAN REGION
A Singapore

In three recent judgments, the Singapore High Court has affirmed its
long-standing non-interventionist and pro-arbitration stance while
providing some useful guidance on the standards to which
international arbitrators should be held.

Two of the cases discussed below, TMM Division Maritima SA de CV
v Pacific Richfield Marine Pte Ltd** and BLB v BLC,” show that
there is a strong emphasis on the limited supervisory role that the
Singaporean courts should play. The judges in both cases
acknowledged that it is the court’s (difficult) role to uncover the
genuine challenges to arbitral awards from those which are merely an
appeal on the merits.

The court in PT First Media TBK v Astro Nusantara International
BV, repeatedly noted, in no uncertain terms, that the primary object
of the Singapore International Arbitration Act is to give effect to the
Model Law. The Court of Appeal’s decision enforces an intention to
ensure that Singapore’s international arbitral law develops
consistently with the Model Law regime. When faced with
uncertainty as to how a provision of the Singapore International
Arbitration Act should be interpreted, the Singaporean courts are

3 Ibid [133].

52 [2013] SGHC 186.
33 [2013] SGHC 196.
5 [2013] SGCA 57.
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likely to review jurisprudence from other Model Law jurisdictions
and attempt to develop law in line with the purpose and objectives of
both the Model Law and the New York Convention as well as
recognising the autonomy of the parties.

1 TMM Division Maritima SA de CV v Pacific Richfield Marine Pte
Ltd”

Justice Chan Seng Onn of the High Court declined to set aside an
arbitral award on the basis that the award was in breach of the rules of
natural justice, and the arbitrator had allegedly exceeded his
jurisdiction. As to the allegations of breach of natural justice, his
Honour considered the arbitrator’s duties which the applicant alleged
had been breached, namely, the duty to give reasons, to understand
the parties’ submissions, to deal with every argument presented and
to not look beyond the parties’ submissions. The appellant failed on
all grounds.

The duties owed by arbitrators in determining an arbitral dispute and
rendering an award, as held by Justice Chan, can be summarised as
follows:

e  Arbitrators have a duty to use their particular expertise
and experience for which they were selected, which
means that arbitrators are not straight-jacketed to only
adopt in their conclusions the premises put forward by
the parties.’®

e All that is required is that the arbitral tribunal turns its
mind to and deals with the ‘essential issues’ in its award.
It does not need to deal with every point made in an
arbitration, or every argument canvassed under each of
the essential issues. Further, arbitrators should be given
a long reign in determining what the essential issues
are.”’

3 [2013] SGHC 186 (‘TMM").
56 TMM [2013] SGHC 186, [65].
57 Ibid [73].
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e  Arbitrators are not obliged to set out each step by which
they reached their conclusion. However, ultimately, the
parties must be informed about the matters on which the
decision is based.’®

As to the arbitrator’s duties to give reasons, Justice Chan referred to
the Australian High Court decision in Westport v Gordian and noted
that the International Arbitration Act of Singapore also did not
contain any provision that requires arbitrators to give reasons of a
judicial standard. However, his Honour noted that as the rules of
natural justice must be applied as rigorously in arbitration as they are
in court litigation, the standards applicable to judges are assistive
indicia to arbitrators.”® Ultimately, this must be weighed against the
important factors of promptness and price.

Notably, Justice Chan made some strong general observations which
reflect the pro-arbitration and non-interventionist stance that has been
so evident in the Singaporean courts. His Honour noted that over-
zealous scrutiny of the arbitral tribunal’s decision by the courts would
encourage parties to use the courts to frustrate and delay the
enforcement of arbitral awards and ultimately subvert the integrity
and efficacy of the arbitral system,*” and that the real task is for the
court to sieve out the ‘genuine challenges from those which are
effectively appeals on the merits’.®' In fact, his Honour’s judgment
begins with the following observation:

However good or bad in the eyes of a party, the decision of an arbitral
tribunal with the requisite jurisdiction is final and binding. This general
proposition of law is a manifestation of the fundamental principle of
interest reipublicae ut sit finis litium or finality in proceedings.
Arbitration will not survive, much less flourish, if this core precept is not
followed through by the courts. The integrity and efficacy of arbitration
as a parallel dispute resolution system will be subverted if the courts

58 Ibid —[105].
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appear unable or unwilling to restrain themselves from entering into the
merits of every arbitral decision that comes before it.®*

It appears to be generally settled law in Singapore that the courts
should limit themselves to looking at the evidence on the record to
determine the merits of the challenge, and such a process does not
necessarily require a court to sift through the entire record of the
arbitral proceedings ‘with a fine-tooth comb’.*’ Justice Chan noted
that the immense material that was put before him was ‘both
unnecessary and unsatisfactory’, and that ‘[a]ny real and substantial
concern should be demonstrably clear on the face of the record
without the need to pore over thousands of pages of facts and

submissions’.%*

2 BLB v BLC®

This case involved an application to set aside an arbitral award
rendered by a sole arbitrator relating to an unsuccessful joint venture
in Malaysia, on the basis of a purported failure to decide a
counterclaim that was submitted to arbitration. Justice Belinda Ang
Saw Ean of the High Court found that the tribunal had in fact failed to
consider and decide the essential issue of the counterclaim, and that
the failure was one that could have reasonably resulted in prejudice to
the plaintiffs. Her Honour set aside the portion of the award to which
the counterclaim related and remitted that aspect for reconsideration
by a new tribunal.

Her Honour made similar comments to those of Justice Chan in TMM
in relation to the difficult balancing act entrusted to courts when faced
with challenges to enforcement of arbitral awards:

The parties’ opposing positions embody a tension that is becoming
increasingly apparent in the context of curial challenges to arbitral
decisions. On one hand, the supervisory function of the court requires it
to step in to provide relief in cases of genuine challenges. On the other

62 Ibid [1] (emphasis in original).
o3 Ibid [42].

o4 Ibid [125].

63 [2013] SGHC 196.
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hand, the linked principles of minimal curial intervention and finality in
proceedings demand that this power of intervention be exercised warily
and only in meritorious cases where statutorily prescribed grounds for
setting aside have been established. This tension is further heightened
when the losing party attempts to air its grievances before the court as
complaints of breaches of natural justice or other established grounds of
challenge and in doing so attempts to re-open the arbitration or traverse
over the issues in the arbitration. The court must firmly resist any such
attempts‘66

Her Honour again agreed with Justice Chan in respect of the degree
of review that is appropriate in challenges to arbitral awards, which:
is ultimately a matter dependent on the type and nature of the challenge.
Even so, the review should not involve a re-argument or re-trial of the
arbitration. I must emphasise that it is not the role of the court to rake
through the award and the record fastidiously with the view to finding
fault with the arbitral process. Instead, ‘an award should be read
generously such that only meaningful breaches of the rules of natural
justice that have actually caused prejudice are ultimately remedied”’.®’

While Justice Ang noted that although courts will exercise their
power to set aside arbitral awards without hesitation if a statutory
prescribed ground is clearly established, her Honour also stated that
in ‘a borderline case the benefit of doubt would invariably favour the
tribunal’.%® This is another example of the non-interventionist stance
of the Singaporean courts.

3 PT First Media TBK v Astro Nusantara International BV®°

A string of recent cases that have caused a stir in Singapore and
around South East Asia are those related to a SIAC arbitration
between companies within a Malaysian media group (‘Astro Group’)
and companies belonging to an Indonesian conglomerate (‘Lippo
Group’) in relation to a failed joint venture. A three-member arbitral
tribunal seated in Singapore rendered five awards totaling
USD303 million in favour of the Astro Group, which then sought
leave from the High Court of Singapore to enforce the awards. Two

66 BLB v BLC [2013] SGHC 196, [2].
o7 Ibid [35].

o8 Ibid [3].

6 [2013] SGCA 57.
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enforcement orders were granted to that effect (collectively referred
to as the ‘Enforcement Orders’).

One of the arbitral awards, namely the ‘Award on Preliminary
Issues’, contained an interim finding by the arbitral tribunal that it had
the power to join the 6th to 8th respondents to the arbitration,
notwithstanding that those three entities had not been parties to the
arbitration agreement. The four subsequent awards were made on the
basis of the Award on Preliminary Issues. The tribunal ordered award
payments for around USD250 million in Astro’s favour, including
payments to be made to the 6th to 8th respondents.

One of the Lippo Group entities, PT First Media TBK (‘FM”), sought
to set aside the Enforcement Orders on the basis that there was never
any arbitration agreement between it and the 6th to 8th respondents,
and that the Award on Preliminary Issues should not be enforced
because by that time, the Supreme Court of Indonesia had ruled that
the arbitral award violated the sovereignty of the Republic of
Indonesia.”

The Judge dismissed the application without going into the merits of
FM’s arguments, having found that it was no longer open to FM to
resist enforcement in reliance on grounds in which it could have, but
did not, raise in challenge to the Award on Preliminary Issues at the
time it was rendered under art 16(3) of the Model Law. The section
provides:

Article 16. Competence of arbitral tribunal to rule on its jurisdiction

(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of
this Article either as a preliminary question or in an award on the merits.
If the arbitral tribunal rules as a preliminary question that it has
jurisdiction, any party may request, within thirty days after having
received notice of that ruling, the court specified in Article 6 to decide
the matter, which decision shall be subject to no appeal; while such a
request is pending, the arbitral tribunal may continue the arbitral
proceedings and make an award.

70 The Indonesian proceedings are discussed in more detail below.
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FM appealed to the Singapore Court of Appeal. The threshold
question was whether FM was entitled to raise its objection to the
joinder of the 6th to 8th respondents as a ground for setting aside the
Enforcement Orders, in circumstances where it had not challenged the
Award on Preliminary Issues under art 16(3). In turn, this raised the
following two issues:

e  Whether the courts have a power to refuse enforcement
of an award under s 19 (Enforcement of Awards), and if
so, what the ambit or content of that power is.

o  Whether art 16(3) is a ‘one-shot remedy’ with the
corollary that FM’s failure to challenge the preliminary
ruling in the Award on Preliminary Issues precludes it
from raising an issue when trying to set aside the Award
later on.

First, the court considered the legislative background of s 19 of the
Singapore International Arbitration Act, which provides:

An award on an arbitration may, by leave of the High Court or a Judge
thereof, be enforced in the same manner as a judgment or an order to the
same effect and, where leave is so given, judgment may be entered in
terms of the award.

It was held that the content of the power to refuse enforcement under
s 19 must be construed in accordance with the purpose of the
Singapore International Arbitration Act, which is to embrace the
Model Law.”" As to the ambit of the power of refusal, the Court of
Appeal stated:

Given that de-emphasising the seat of arbitration by maintaining the
award debtor’s ‘choice of remedies’ and alignment with the grounds
under the New York Convention are the pervading themes under the
enforcement regime of the Model Law, the most efficacious method of
giving full effect to the Model Law philosophy would, in our view, be to
recognise that the same grounds for resisting enforcement under art 36
are equally available to a party resisting enforcement under s 19 of the
[Singapore International Arbitration Act].”

n PT First Media TBK v Astro Nusantara International BV [2013] SGCA 57,
[53]-[55].
2 Ibid [84] (emphasis added).
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That is, the court’s power to determine the grounds on which it could
refuse enforcement of domestic international awards under s 19 are
not restrained and it remains open to the courts to align the exercise
of that discretion with the grounds under art 36. This was found to be
in keeping with the spirit of the Model Law.

The court then descended into a detailed analysis of whether art 16(c)
of the Model Law conveys a ‘choice of remedies’, that is, whether it
gives respondents the option to either challenge a preliminary ruling
under art 16(3) (referred to as the ‘active remedy’) or to later apply to
set aside the award under art 34 (referred to as the ‘passive remedy’).
The court examined a myriad of background materials relating to the
Model Law and determined that art 16(3) was not intended to be a
‘one-shot’ remedy, nor is it intended to affect the availability of
defences at the stage of recognition and enforcement.”” The Court of
Appeal held that:

we are compelled to conclude that Art 16(3) is neither an exception to the
‘choice of remedies’ policy of the Model Law, nor a ‘one-shot remedy’.
Parties who elect not to challenge the tribunal’s preliminary ruling on its
jurisdiction are not thereby precluded from relying on its passive remedy
to resist recognition and enforcement on the grounds set out in Art 36(1).
That having been said, we are of the tentative view, as noted above, that
the position might not be the same in relation to whether such a party
may raise such a ground to initiate setting aside proceedings under
Art34.

Given that art 16(3) is not a ‘one-shot remedy’, FM was entitled to
apply to set aside the Enforcement Orders (ie, to resist enforcement)
pursuant to s 19 of the Singapore International Arbitration Act on any
of the grounds which are found in art 36(1).”

Having established that the court has the power under s 19 of the
Singapore International Arbitration Act to refuse enforcement of
domestic international awards if one or more of the grounds under
art 36 of the Model Law are established, the court then considered

73 Ibid [111].
7“ Ibid [132].
s Ibid [99].



234 International Trade and Business Law Review

whether the joinder of the 6th to 8th respondents fell within the art 36
grounds, and if so, whether the application should be decided in FM’s
favour.

The arbitral tribunal had ruled that it had the power to join non-parties
to the arbitration by interpreting r 24(b) of the SIAC Rules, which
provides:

Rule 24: Additional Powers of the Tribunal

24.1 In addition and not in derogation of the powers conferred by any
applicable law of the arbitration, the Tribunal shall have power to:

(b) allow other parties to be joined in the arbitration with their express
consent, and make a single final award determining all disputes among
the parties to the arbitration.

The arbitral tribunal held that ‘other parties’ for the purposes of
r 24(b) referred to parties outside of the arbitration agreement, who
could be joined without consent by all the parties to the reference.
The Court of Appeal found, on the other hand, that for the purpose of
r 24(b), ‘other parties’ referred to other parties to the agreement to
arbitrate that had not been hitherto joined or involved in the
arbitration.”® This view was based on a number of considerations,
including that a proposed forced joinder of non-parties would be a
‘major derogation from the principle of party autonomy’, which their
Honours found to be of ‘foundational importance’.”” It followed from
this that FM’s objection to the tribunal’s assertion of jurisdiction over
the claims of the 6th to 8th respondents was sustainable as the
tribunal had indeed improperly exercised its power by joining those
respondents.”® The Award on Preliminary Issues was incorrect, as the
tribunal did not have the power to join the 6th to 8th respondents.
Therefore it also did not have the jurisdiction to make awards in
favour of the 6™ to 8" respondents.

Although FM was entitled to resist the enforcement of the Awards
pursuant to s 19 of the Singapore International Arbitration Act as it

76 Ibid [198].
77 Ibid [188].
8 Ibid [198].
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then related to the 6™ to 8™ respondents given that there was no
arbitration agreement between FM and those two respondents, the
Court of Appeal maintained the Enforcement Orders against the
remaining award creditors. The Awards happened to be sufficiently
independent and not intertwined in a manner that would prevent
severance and partial enforcement.

B Hong Kong

A line of authorities arising out of a dispute between Pacific China
Holdings Ltd (‘Pacific China’) and Grand Pacific Holdings Ltd
(‘Grand Pacific’) reflects Hong Kong’s pro-enforcement stance by
developing the principle that courts should be slow to interfere with
procedural decisions of arbitral tribunals and arbitral awards in line
with international standards.

Pacific China applied to set aside an arbitral award made pursuant to
the International Chamber of Commerce (ICC) Rules, in which the
arbitral tribunal ordered Pacific China to pay in excess of
USDSS5 million (plus interest) to Grand Pacific in relation to a dispute
over a loan agreement. The Court of First Instance ordered the award
to be set aside for alleged violations of art 34(2)(a) of the Model Law,
relating to procedural unfairness resulting from the tribunal’s
departure from the agreed timetable and from allegedly preventing
Pacific China from properly making and responding to legal
submissions.”

The Court of Appeal overturned the decision by the Court of First
Instance and instead reinstated the award. ® In its unanimous
judgment, the Court of Appeal:
e found that as a result of the tribunal’s wide case
management powers, no procedural irregularity had

79 Pacific China Holdings Ltd (in lig) v Grand Pacific Holdings Ltd [2011] HKCU
1249.

80 Pacific China Holdings Ltd (in lig) v Grand Pacific Holdings Ltd [2012] HKCU
971.
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occurred and art 34(2) of the Model Law had not been
breached;

e held that an arbitral award may only be set aside on due
process grounds when the procedural breaches alleged
under art 34(2) are ‘serious’ or ‘egregious’ in nature;

e confirmed that the courts should not set aside an award
unless a breach, if established, would reasonably have
affected the outcome of the dispute; and

e held that the burden to show that it has been prejudiced
by the conduct of the tribunal lies with the party seeking
to set aside the award.

The Court of Final Appeal refused to interfere with the Court of
Appeal’s decision, which now stands as the authoritative statement of
the law in relation to setting aside arbitral awards in Hong Kong.®'
The Court of Final Appeal endorsed the Court of Appeal’s findings,
stating that:

In our view, the Court of Appeal was entirely correct to hold that the
complaints advanced by [the appellant] do not constitute viable grounds
for setting aside the award under [art 34(2)]. The rulings complained of
were made by the tribunal in the proper exercise of its procedural and
case management discretions, reflecting its assessment of the
requirements of procedural fairness as appropriate to the circumstances.
There is no basis for interference by the Court. No reasonably arguable
basis has been disclosed for granting leave to appeal.*

The Court of Appeal’s judgment highlights the wide scope of
procedural discretion available to arbitral tribunals seated in Hong
Kong, which provides arbitrators with assurance of their power to
make robust case management direction where appropriate. Further, it
sends a message that the Hong Kong courts will not lightly interfere
with the procedural discretion of arbitral tribunals, which is wide.

Notably, and in direct contrast to the Australian approach in IMC v
Altain Khuder as discussed above, the Court of Appeal handed down

8l Pacific China Holdings Ltd (in lig) v Grand Pacific Holdings Ltd [2013]
HKCFA 13.
82 Ibid [5].
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a separate judgment which confirmed that the Hong Kong courts can
order indemnity costs against parties who unsuccessfully challenge
arbitral awards. In doing so, it relied on the approach previously
established in A v R® and Gao Haiyan v Keeneye Holdings Ltd
(No2) ™ being that as the parties had agreed to arbitration,
applications to set aside or resist enforcement of awards should be
exceptional events. Consistent with this, a party who brings a
challenge should expect to pay costs on a higher basis if it is
unsuccessful.

It is interesting to note the Court of Appeal’s careful consideration of
IMC v Altain Khuder, which was referred to in the applicant’s
submissions. The Hong Kong Court of Appeal found that
notwithstanding the matters decided in the Australian decision, the
courts in Hong Kong can and should order costs on an indemnity
basis for unsuccessful challenges. This decision to allow indemnity
costs acts to discourage parties from applying to the courts seeking
unmeritorious challenges to arbitral awards.

C Malaysia

The Malaysian Arbitration Act 2006 adopts the UNCITRAL Model
Law. The substantial amendments made in 2011 exemplify the
importance placed on party autonomy as well as the necessity of
finality of arbitration awards with minimal court intervention.

The Malaysian Arbitration Act applies to both domestic and
international arbitrations. However, pt III (which provides for greater
intervention by the courts, for example, by allowing parties to refer a
question of law to the court, and allowing a court to extend the time
imposed for commencement of arbitral proceedings or the delivery of
an award) applies by default to domestic arbitrations unless the
parties exclude its applications in writing (ie, ‘opt out’). Conversely,
pt III does not apply to international arbitrations unless the parties

83 [2009] 3 HKLRD 389.
84 [2012] 1 HKC 491.
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agree so in writing (ie, ‘opt in’).
| The Government of India v Cairn Energy India Pty Ltd™

The appellant and the respondents entered into an oil and gas joint
venture and executed a production sharing contract in relation to the
development of an area described as ‘Ravva Field’, situated off the
coast of India. A dispute arose between the parties in relation to cost
recoveries claimed by the respondent, and the respondent’s
calculations of rates of return. In keeping with various articles of the
contract, the matter proceeded to UNCITRAL arbitration seated in
Kuala Lumpur, with Indian law as the proper law of the contract, and
English law as the law to govern the arbitration proceedings.

The arbitral tribunal had decided four points of reference in favour of
the appellant, and two in favour of the respondent. The matter was
appealed through the High Court and then the Court of Appeal, and
India was ultimately granted leave of appeal to the Federal Court on
five questions.

The first two questions related to choice of law, in particular whether,
given that English law was the substantive law of the arbitration but
the arbitration was seated in Kuala Lumpur, the parties’ intended
curial law was that of England or of Malaysia. The Federal Court held
that Malaysian courts, like English courts, can give effect to the
agreement of parties to apply foreign law (ie, the chosen substantive
law) as opposed to curial law unless the application of the foreign law
runs contrary to the sense of justice or decency.®’

The court maintained the current position of the law, which is that the
seat of the arbitration is the place where challenges to an award are
made.® The Federal Court found that it was clear that the English

83 [2012] 3 MLRA 1.

8 The Government of India v Cairn Energy India Pty Ltd [2012] 3 MLRA 1, [18].

87 Ibid [18]-[19].

88 Tbid [23], referring to Lombard Commodities v Alami Vegetable Oil Products
Sdn Bhd [2010] 1 CLJ 137, which in turn refers to the English case of A v B
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Court of Appeal holds that the curial law ought to be the law of the
seat of the arbitration, and that in this case, the juridical seat of the
arbitration is Kuala Lumpur which in turn means that the curial law is
the law of Malaysia.*

The appellant also argued that the Federal Court should depart from a
long line of authorities that establish a common law distinction
between a specific reference and a general reference for arbitration in
determining the scope of intervention by the courts. The court was not
persuaded, and maintained that:
where a specific matter is referred to arbitration for consideration, it
ought to be respected in that ‘no such interference is possible upon the
ground that the decision upon the question of law is an erroneous one’.
However, if the matter is a general reference, interference may be

possible ‘if and when any error appears of the face of the award’ (see
Sharikat Pemborong Pertanian [[1971]2 MLJ 2107).*

In this case, the relevant issue (being the issue of the proper
construction of an agreement) was held to be a question of law, rather
than a question of fact. It followed that if the construction of an
agreement is the sole matter referred to arbitration, it is generally not
open for challenge for reasons other than extremely limited
circumstances such as where an award is tainted with illegality.”’ The
Federal Court found no illegality in this case.’” The appeal was
dismissed with costs.

2 Ajwa For Food Industries Co (MIGOP), Egypt v Pacific Inter-Link
Sdn Bhd”

This case involved appeals against two decisions of a High Court
judge to dismiss applications to set aside or vary two arbitral awards

[2007] 1 Lloyd’s LR 237 in which it was decided that challenges are to be made
at the courts of the seat of arbitration.

8 The Government of India v Cairn Energy India Pty Ltd [2012] 3 MLRA 1, [23].

%0 Ibid [30].

o1 Ibid [36].

92 Ibid [55].

9 Ajwa For Food Industries Co (MIGOP), Egypt v Pacific Inter-Link Sdn Bhd
[2013]2 CLJ 395.
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in favour of the respondent, on the ground that the arbitral tribunal
had no jurisdiction to hear the arbitration. The appellant argued there
was no written agreement between the parties to arbitrate their dispute
within the meaning of ‘arbitration agreement’ under the relevant Palm
Oil Refiners Association of Malaysia (PORAM) Rules and s 9(5) of
the Malaysian Arbitration Act, the latter of which provides:

A reference in an agreement to a document containing an arbitration
clause shall constitute an arbitration agreement, provided that the
agreement is in writing and the reference is such as to make that clause
part of the agreement.

The tribunal adopted a broad interpretation of s 9(5) and found that an
arbitration agreement existed between the parties; it consisted of four
unsigned sales contracts, and standard terms and conditions that were
incorporated by reference. The standard terms and conditions
contained an arbitration clause.

The High Court, and subsequently the Court of Appeal, agreed with
the findings of the tribunal. In a judgment delivered by Ramly
Ali JCA, the Court of Appeal maintained its pro-arbitration approach
by reaffirming the very narrow circumstances in which a court may
set aside an arbitral award under s 37 of the Malaysian Arbitration
Act:

Section 37(1) of the [Malaysian Arbitration Act] provides for the various
grounds on which an arbitral award may be set aside. The onus is on the
party making the application to provide proof. The court discretion in
setting aside arbitral award is now limited to the narrowly defined
circumstances in line with the modern international arbitral practice. The
effect of the present ss 8, 9, 37 and 42 of the [Malaysian Arbitration Act]
is that the court should be slow in interfering with an arbitral award. The
court should be restrained from interference unless it is a case of patent
injustice which the law permits in clear terms to intervene. Once parties
have agreed to arbitration they must be prepared to be bound by the
decision of the arbitrator and restrain from approaching the court to set it
aside. Constant interference of the court as was the case in the past will
defeat the spirit of the [Malaysian Arbitration Act] which is for all intent
and purpose to promote one-stop adjudication in line with the
international practice (see: Taman Bandar Baru Masai v Dinding
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Corporation Sdn Bhd [2010] 5 CLJ 83; and Lesotho Highland
Development Authority v Impregilo Spa [2005] UKHL 42).%*

The court cited a number of authorities in support of the position that
an arbitral award is final, binding and conclusive and can only be
challenged in exceptional circumstances.” It was held that an error in
drawing a wrong inference of facts from the evidence, as was alleged
in this case, was not in itself a sufficient basis to set aside an arbitral
award. In any event, the court was not of the view that the arbitral
tribunal had in fact drawn an incorrect finding of fact, and agreed that
a binding arbitration agreement did in fact exist. It was sufficient that
the terms of the contract executed by the parties (in this case, a sales
contract) included a reference to an incorporated document that
contained the arbitration agreement (in this case, the respondent’s
standard terms and conditions):
this is imputed knowledge that the terms of the document incorporated

are binding as if it was written into the contract itself ... whether [the
parties] take the trouble of reading them or not.”®

The Full Court of Appeal upheld the findings of the lower courts,
maintaining the broad interpretation of what constitutes an arbitration
agreement for the purposes of the PORAM Rules and the Malaysian
Arbitration Act.”’

o4 Ibid [13].
9 Ibid [14]-[15]:
The law regarding the effect of arbitration’s award is well settled in that the award is
final, binding and conclusive and can only be challenged in exceptional circumstances.
As such if an Arbitrator had erred by drawing wrong inferences of fact from the
evidence before him be it oral or documentary that in itself is not sufficient for the
setting aside of his award;
Intelek Timur Sdn Bhd v Future Heritage [2004] 1 CLJ 743:
It would be contrary to all the established legal principles relating to arbitration if an
award based upon the evidence presented were liable to be reopened on the suggestion
that some of the evidence had been ‘misapprehended and misunderstood’;
Sharikat Pemborong Perumahan v Federal Land Development Authority [1969]
1 LNS 172;[1971] 2 MLJ 210.
% Ajwa For Food Industries Co (MIGOP), Egypt v Pacific Inter-Link Sdn Bhd
[2013]2 CLJ 395, [17].
Ajwa For Food Industries Co (Migop), Egypt v Pacific Inter-Link Sdn Bhd
[2013] 4 AMR 789.
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D Indonesia

Indonesia ratified the New York Convention by issuing Presidential
Decree No 34 of 1981, and enacted the Arbitration and Dispute
Resolution Act (‘Indonesian Arbitration Act’) in 1999, which applies
to both domestic and international arbitration.

International arbitration awards require recognition and execution
orders from the District Court of Central Jakarta to be enforceable in
Indonesia. Enforcement of international arbitral awards may be
refused if the award fails to meet the requirements of art 66 of the
Indonesian Arbitration Act, one of which is that the award must not
violate public order.

‘Public policy’, or ‘public order’, are defined by art 66(c) of the
Indonesian Arbitration Law as something that:

e s not against the foundations of the entire legal system
and societal system in Indonesia;

e isnot in violation of the prevailing laws and regulations;
and

e is not against the State and legal sovereignty of the
Republic of Indonesia.

Commentators have noted that the Indonesian courts tend to employ
the public policy exception to enforcement as justification to reject
applications for execution orders. In a recent article,”® Fifi Junita of
the Law Faculty of Airlangga University in East Java discussed
Indonesia’s approach to the concept of public policy and noted that
‘the concept of public policy in Indonesia is so broad that it [is]
frequently confused with [the] state’s political interests’.”” Further,
Fifi Junita opined that Indonesia’s concept of public policy is based
on domestic considerations representing fundamental local policies
and principles of domestic law, which is in contrast to the

% Fifi Junita, ‘The Concept of Public Policy Exception to the Enforcement of

Foreign Arbitral Awards: The Indonesian Perspective’ (2013) 16(5)
International Arbitration Law Review 148.
» Ibid 152.
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international narrow approach to public policy and therefore not
conducive to the establishment of a pro-enforcement culture.'®

A good example of the Indonesian courts’ approach to public policy
is the recent enforcement proceedings in relation to the arbitration
between the Astro Group and the Lippo Group as discussed above.
The Astro Group brought an enforcement application in the Central
Jakarta District Court, in circumstances where there were pending
proceedings before the South Jakarta District Court involving some of
the parties that were also parties to the arbitral award.'”" Further, the
arbitral award itself ordered two of the parties, PT Ayunda Mitra and
FM, to stop funding and pursuing the pending or future Indonesian
Court proceedings.

The Central Jakarta District Court refused to enforce the awards, on
the basis that the arbitral awards clearly amounted to foreign
interference with the Indonesian judicial process, which is banned by
Indonesian law. The court also found that the arbitral award was a
violation of prevailing Indonesian principles relating to the
individual’s right to defend his or her interests. On appeal, the
Supreme Court of Indonesia upheld the Central Jakarta District
Court’s decision to reject enforcement of the awards, and the awards
remain unenforced in Indonesia.

'V CONCLUSION

Overall, the recent trend in decisions relating to enforcement of
international arbitral awards in Australia and the South East Asian
region could be described as going ‘two steps forward, one step
back’. While there is a general trend towards pro-enforcement and the
desire to harmonise international arbitration law with respect to the
enforcement of awards, it cannot yet be said that all Convention
countries are equal in their approach and this is undoubtedly the

1% Ibid 160.
101 Note that the South Jakarta District Court proceedings were commenced prior to

the commencement of the STAC arbitration.
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reason why commercial parties seeking to enforce a foreign arbitral
award are choosing certain ‘hubs’ over other venues. The major
arbitration venues in the region remain at the forefront of enforcing
international arbitral awards and of adopting a judicial climate which
is pro-arbitration.
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This paper highlights an unusual recent development in Australia on
a topical issue regionally and world-wide. On 6 August 2014, the
Senate’s Foreign Affairs, Defence and Trade Legislation Committee
held public hearings on The Trade and Foreign Investment
(Protecting the Public Interest) Bill 2014, introduced on 3 March by
Senator Peter Whish-Wilson of the Australian Greens Party. His very
short private Member’s Bill seeks to prevent the Australian
government from entering into any future treaties containing
provisions on investor-state dispute settlement (ISDS). This article
(i) briefly provides some background to the Bill, (ii) reproduces my

Associate Dean (International) and Professor of Comparative and Transnational
Business Law, University of Sydney Law School; Director, Japanese Law Links
Pty Ltd. This paper is part of an Australian Research Council Discovery Project
(DP140102526) funded over 2014-16 jointly with Dr Shiro Armstrong and
Professors Jurgen Kurtz and Leon Trakman <http://blogs.usyd.edu.au/
japaneselaw/2013/12/arc.html>. A version of Part I appeared in CIArb Australia
News (September 2014) 21-5. The topic was also discussed at the Law Council
of Australia’s 2014 International Trade Law Symposium, held over 18-
19 September in Canberra.
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written Submission urging instead carefully negotiated and drafted
ISDS and substantive investment treaty provisions, and (iii) adds my
Responses to Questions on Notice (supplemented by an online
Appendix comparing provisions in Australia’s recently-signed Free
Trade Agreement with Korea, compared to earlier FTAs with Chile
and ASEAN). A further Appendix provides an edited transcript of my
oral evidence presented at the Senate’s public hearings. The article
ends with (iv) a brief overview and extracts from the Committee’s
Report on 28 August 2014, which agreed that the Bill should not be
enacted.

I INTRODUCTION

On 6 August 2014, the Senate’s Foreign Affairs, Defence and Trade
Legislation Committee held public hearings on The Trade and
Foreign Investment (Protecting the Public Interest) Bill 2014,'
introduced on 3 March by Senator for Tasmania, Peter Whish-Wilson
of the Australian Greens Party.” His private Member’s Bill seeks to
prevent the Australian government from entering into any future
treaties containing provisions on investor-state dispute settlement
(ISDS). These are designed to provide an additional option for
foreign investors to directly enforce substantive commitments made
by host states, such as non-discrimination and compensation for
expropriation. > Australia now has ISDS provisions with 29
economies, derived from:

Parliament of Australia, Inquiry into the Trade and Foreign Investment
(Protecting the Public Interest) Bill 2014 (2014)
<http://www.aph.gov.au/Parliamentary Business/Committees/Senate/Foreign A
ffairs Defence and Trade/Trade and Foreign Investment Protecting the Publ
ic_Interest Bill 2014>.

Parliament of Australia, Biography for Whish-Wilson, Peter Stuart (2014)
<http://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p;query=1d%3 A%
22handbook%2Fallmps%2F195565%22;querytype=;rec=0>. Before entering
Parliament, the Senator was a banker and broker (1992-2003), wine grower and
business owner (2004—12) and lecturer at the University of Tasmania (2005-12).
Mark Mangan, ‘Australia’s Investment Treaty Program and Investor-State
Arbitration’ in Luke Nottage and Richard Garnett (eds), International
Arbitration in Australia (Federation Press, Sydney, 2010) 191-221.
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e all 21 bilateral investment treaties (BITs) presently in
force, signed since 1988;

e four out of eight bilateral free trade agreements (FTAs),
signed since 1982; and

e Australia’s sole regional FTA, signed in 2009 with the
Association of Southeast Asian Nations (ASEAN, thus
adding ISDS protections between Australia and four
more states — Brunei, Cambodia, Malaysia and
Myanmar).*

The Gillard Government negotiated the omission of ISDS in the
investment chapters in FTAs with New Zealand (signed in 2011) and
Malaysia (2012). By contrast, since gaining power on 7 September
2013 the Abbott Government has officially reverted to the inclusion
of ISDS on a case-by-case assessment. It agreed to ISDS in the FTA
with Korea (signed on 8 April 2014),” but seemingly was not pressed
as hard to include the procedure in the FTA subsequently agreed with
Japan (signed on 8 July 2014).° Even if Senator Whish-Wilson’s
present private member Bill passes the Senate, it will have no chance
of passing the lower House of Representatives unless the Abbott
Government abandons its current policy. But this discussion in the
Australian Parliament may anyway impact on the FTA with Korea
(KAFTA), which was tabled on 13 April 2014 and must be reviewed
by the Joint Standing Committee on Treaties (JSCOT).’

James Morrison and Luke Nottage, ‘Australia’ in Simon Greenberg, Christopher

Kee and J Romesh Weeramantry, International Commercial Arbitration: An

Asia-Pacific Perspective (Kluwer, 2" ed, forthcoming) Part 10; with a longer

version forthcoming via Social Science Research Network, Nottage, Luke R’s

Scholarly Papers (2014) <http://ssrn.com/author=488525>.

3 Luke Nottage, ‘Arbitration Rights Back for the South Korea-Australia FTA’ on
East Asia Forum (1 January 2014) <http://www.eastasiaforum.org/
2014/01/01/arbitration-rights-back-for-the-south-korea-australia-fta/>.

6 Luke Nottage, ‘Why No Investor-State Arbitration in the Australia-Japan FTA?’
on East Asia Forum (9 April 2014) <http://www.eastasiaforum.org/2014/
04/09/why-no-investor-state-arbitration-in-the-australia-japan-fta/>.

7 Submissions on KAFTA were due by 13 June 2014. On 4 September the

majority Report recommended ratification, see Parliament of Australia, Report

142 (2014)  <http://www.aph.gov.au/Parliamentary Business/Committees/
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Accordingly, the recent Committee hearings on the Bill have broader
national and international significance.® I was invited to give evidence
based on my written Submission dated 2 April 2014, opposing the
Bill and edited in Part II below.’ The video recording of public
hearings held on 6 August 2014 is available online,'® together with
transcripts — including my oral evidence edited in the Appendix

below. My subsequent written Responses to Questions on Notice for
the Committee are reproduced below in Part III. A related Appendix

Joint/Treaties/13_May 2014/Report 142>, but with two dissenting Reports (as
mentioned in Part IV below).

As mentioned in Part III below, the European Commission has been holding
Public Consultations on ISDS in the context of the FTA being negotiated
between the EU and the US. For a detailed response for the Dutch Government,
co-authored by two professors expert in international investment law, see
Christian Teitje and Freya Baetens, ‘The Impact of Investor-State Dispute
Settlement (ISDS) in the TTIP’ (24 June 2014) available at Rijksoverheid,
Documenten en publicaties (2014) <http://www.rijksoverheid.nl/documenten-
en-publicaties/rapporten/2014/06/24/the-impact-of-investor-state-dispute-
settlement-isds-in-the-ttip.htmlI>.

See Submission 21, available via Parliament of Australia, Submissions (2014)
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Foreign_A
ffairs_Defence and Trade/Trade and Foreign_Investment Protecting the Publ
ic_Interest_Bill_2014/Submissions>.

Official Recording of Senate Committee Proceedings from the Australian
Parliament, ‘Foreign Affairs Defence & Trade [Part 1]° Foreign Affairs, Defence
and Trade Legislation Committee, 6 August 2014, <http://parlview.aph.
gov.au/mediaPlayer.php?videoID=233409&operation_mode=parlview>. My
evidence was given by videolink together with that of my colleague Associate
Professor Kimberlee Weatherall (beginning from 2.09 hours through to 3.09
hours), who opposes ISDS to the extent that intellectual property rights are
protected by investment treaties (Submission 88). We were preceded in the
hearings by Tracey Tipping of Eternal Source Pty Ltd (Submission 84), then
ANU’s Dr Kyle Tienhaara (Submission 86) and Dr Matthew Rimmer
(Submission 104). Afterwards, this video records the evidence of Dr Patricia
Ranald for the Australian Fair Trade and Investment Network (Submission 105).
All four supported the Bill. A separate video, at Official Recording of Senate
Committee Proceedings from the Australian Parliament, ‘Foreign Affairs
Defence & Trade [Part 2]’ Foreign Affairs, Defence and Trade Legislation
Committee, 6 August 2014 <http://parlview.aph.gov.au/mediaPlayer.php?
videoID=233460>, records the evidence later given by Mr Andrew Percival for
the Law Council of Australia (Submission 90) and two officials from the
Department of Foreign Affairs and Trade (Submission 135), both essentially
opposing the Bill.
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provided with those Responses, comparing key ISDS and investment
chapter provisions of KAFTA with two FTAs concluded by the
former Rudd Government (namely, with Chile in 2008 and ASEAN
in 2009), is available online."’

The Committee heard oral evidence from 9 witnesses,' based on 141
Submissions — including many short ones from private individuals.
The internet was also mobilised by supporters of the Bill:"?

The committee has received over 11 000 emails from individuals using
an online tool asking people to express their opposition to investor state
dispute settlements under trade agreements to the committee. Due to the
large number of emails received, it is not possible for the committee to
accept them as submissions and publish them on the committee’s
website. The committee, however, has agreed to accept the emails as
correspondence.

Readers of this article are further encouraged to view the Senator’s
Second Reading Speech,'® along with a critique by Dr Sam Luttrell
and Dr Romesh Weeramantry (experts in international arbitration
who also opposed the Bill)."” The Chief Justice of Australia has
weighed in recently on this topic as well,'® referring to the Bill and

My Responses, with the comparison chart Appendix, can be found at: Parliament
of Australia, Additional Documents (2014) <http://www.aph.gov.au/
Parliamentary Business/Committees/Senate/Foreign_Affairs_Defence and_Tra
de/Trade_and Foreign Investment Protecting the Public_Interest Bill 2014/A
dditional_Documents>. That Appendix is also available in the manuscript
version of this article, available at Luke R Nottage, ‘“The “Anti-ISDS Bill”
Before the Senate: What Future for Investor-State Arbitration in Australia?’
(Research Paper No 14/76, Sydney Law School, 20 August 2014)
<http://ssrn.com/abstract=2483610>.

Parliament of Australia, Public Hearings (2014) <http://www.aph.gov.au/
Parliamentary Business/Committees/Senate/Foreign_Affairs Defence and Tra
de/Trade_and Foreign Investment Protecting the Public_Interest Bill 2014/P
ublic_Hearings>.

1 Aboven 1.

4 Ibid.

Submission 106, available at Parliament of Australia, Submissions (2014)
<http://www.aph.gov.au/Parliamentary Business/Committees/Senate/Foreign_ A
ffairs Defence and Trade/Trade and Foreign Investment Protecting the Publ
ic_Interest Bill 2014/Submissions>.

Chief Justice RS French AC, ‘Investor-State Dispute Settlement — A Cut Above
the Courts?’ (Paper presented at the Supreme and Federal Courts Judges’
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my Submission extracted in Part IT below. Even if this Bill does not
pass, which seems almost inevitable in light of the recommendation
of the Committee in its Report of 28 August 2014 (summarised in
Part IV below), ISDS is likely to remain an important topic of public
debate. It will certainly be a significant issue in Australia’s pending
FTA negotiations, especially for major regional treaties such as the
Regional Comprehensive Partnership Agreement (or ‘ASEAN+6’
FTA) and the expanded Trans-Pacific Partnership Agreement.'’

II SUBMISSION OPPOSING THE BILL
The Bill simply provides, in cl 3, that:

The Commonwealth must not, on or after the commencement of this Act,
enter into an agreement (however described) with one or more foreign
countries that includes an investor-state dispute settlement provision.

The Explanatory Memorandum provides no guidance as to the
background to this proposal, or its pros and cons. However it seems to
be aimed at reinstating the policy shift announced by the April 2011
‘Gillard Government Trade Policy Statement’. That is no longer
found on Australian government websites and is inconsistent with the
present Government’s policy on ISDS, which allows for such
provisions on a case-by-case basis'® (as evidenced by the recent
Korea-Australia FTA).

The Bill, like the previous Trade Policy Statement in this respect,
may be well intentioned, but it is premature and misguided. Treaty-

Conference, Darwin, 9 July 2014). <http://www.hcourt.gov.au/assets/
publications/speeches/current-justices/frenchcj/frenchcj09jul14.pdf>.

Leon Trakman, ‘Investor-State Arbitration: Evaluating Australia’s Evolving
Position’ (2014) 15 Journal of World Investment and Trade 152.

Department of Foreign Affairs and Trade, Frequently Asked Questions on
Investor-State Dispute Settlement (ISDS) (2014) <https://www.dfat.gov.au/
fta/isds-faq.html>; Australian Government, Department of Foreign Affairs and
Trade, ‘Gillard Government Trade Policy Statement: Trading Our Way to More
Jobs and Prosperity’ (Report, Australian Government, Department of Foreign
Affairs and Trade, 2011) <http://blogs.usyd.edu.au/japaneselaw/
2011_Gillard%20Govt%20Trade%20Policy%20Statement.pdf>.
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based ISDS is not a perfect system, but it can be improved in other
ways — mainly by carefully negotiating and drafting (BITs) and
(FTAs)."” This may also have the long-term benefit of generating a
well-balanced new investment treaty at the multilateral level,* which
is presently missing and unlikely otherwise to eventuate.

The treaty-based ISDS system is particularly important when dealing
with developing countries, where local courts and substantive rights
may not meet widely accepted global standards, although ISDS is
also now found in some treaties among developed countries.
Reflecting concerns about the capacity of national courts to deal with
specialised cross-border investment disputes, BITs and FTAs also
commonly include inter-state arbitration procedures. However, these
are very infrequently invoked, because they require the home state to
run the case for its investor against the host state that has illegally
interfered with the investment. This involves financial costs to the
home state as well as delays and potential diplomatic embarrassment.
Due to similar problems, Australia and other countries have recently
begun to conclude double-tax treaties that require the two states to
resolve the matter by arbitration if the double-taxed firm so
requests.”!

Because of its advantages over other existing and immediately
foreseeable international dispute resolution mechanisms, the treaty-
based ISDS system is increasingly accepted by Australia’s major

Luke Nottage and Kate Miles, ‘Back to the Future for Investor-State Arbitrators:
Revising Rules in Australia and Japan to Meet Public Interests’ in Luke Nottage
and Richard Garnett (eds), International Arbitration in Australia (The
Federation Press, Sydney, 2010) 222-52 <http://ssrn.com/abstract=1151167>;
Christian Campbell, Sophie Nappert and Luke Nottage, ‘ Assessing Treaty-Based
Investor-State Dispute Settlement: Abandon, Retain or Reform?’ (Research
Paper No 13/40, Sydney Law School, 2013) <http://.com/abstract=2280182>

20 Gary Hufbauer and Sherry Stephenson, ‘The Case for a Framework Agreement
on Investment’ (Working Paper No 116, Columbia FDI Perspectives, 3 March
2014).

Micah Burch and Luke Nottage, ‘Novel Treaty-Based Approaches to Resolving
International Investment and Tax Disputes in the Asia-Pacific Region’ (2011) 18
Australian International Law Journal 1, 127-140.
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existing and potential treaty partners, including both developed and
developing countries in the Asia-Pacific region. ** It is more
responsible therefore for Australia to keep engaging with the system
by negotiating specific improvements in future treaties. This is also
the approach taken recently by the European Commission and US
government,”® which have been reassessing ISDS as well.

Otherwise, there is also a serious risk of preventing — or at least
seriously delaying — the conclusion of any future FTAs. Those
include several major treaties currently being negotiated by Australia,
including the FTA with Japan, the Trans-Pacific Partnership
Agreement and the Regional Comprehensive Economic Partnership
(‘ASEAN+67).*

Opposition to ISDS in Australia appears to derive from an uneasy
alliance between many on the ‘political’ left and some on the
‘economic’ right. The latter, epitomised by the majority opinion in the
Productivity Commission’s 2010 report on trade policy,” argue in
particular that (i) there is no clear evidence that offering ISDS
significantly increases inbound FDI, and (ii) Australia’s outbound
investors do not rely on or need treaty-based ISDS protections.

2 Micah Burch, Luke Nottage and Brett Williams, ‘Appropriate Treaty-based

Dispute Resolution for Asia-Pacific Commerce in the 21* Century’ (2012) 35(3)
University of New South Wales Law Journal 625, 1013-40.

European Commission, Factsheet on Investor-State Dispute Settlement
(3 October 2013) <http://trade.ec.europa.eu/doclib/docs/2013/october/tradoc_
151791.pdf>; Office of the United States Trade Representative, The Facts on
Investor-State Dispute Settlement: Safeguarding the Public Interest and
Protecting Investors (27 March 2014) <http://www.ustr.gov/about-us/press-
office/blog/2014/March/Facts-Investor-State%20Dispute-Settlement-
Safeguarding-Public-Interest-Protecting-Investors>.

See Luke Nottage, ‘Throwing the Baby with the Bathwater: Australia’s New
Policy on Treaty-Based Investor-State Arbitration and its Impact in Asia’ (2013)
37(2) Asian Studies Review 1, 253—72; Luke Nottage, ‘The Rise and Possible
Fall of Investor-State Arbitration in Asia: A Skeptic’s View of Australia’s
“Gillard Government Trade Policy Statement” (Research Paper No 11/32,
Sydney Law School, 2011) <http://ssrn.com/abstract=1860505>.

Productivity Commission, Research Report: Bilateral and Regional Trade
Agreements (November 2010)  <http://www.pc.gov.au/__data/assets/pdf
file/0010/104203/trade-agreements-report.pdf>.
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However, regarding (i) the econometric evidence remains mixed, and
should anyway be focused on Australia’s actual and potential treaty
partners (rather than aggregate world-wide FDI). Regarding (ii) there
is now evidence that Australian outbound investors do avail
themselves of ISDS (eg, in India, Indonesia and Pakistan), and
political risks insurance (or legal technical assistance to developing
countries) is an inadequate substitute. In other words, there appear to
be more such benefits for Australia in treaty-based ISDS than
hypothesized by the Productivity Commission in 2010.

Another potential benefit is to provide fewer incentives for
Australia’s outbound investors to instead privately ‘manage’ risks by
bribing foreign officials or parties. This is often contrary to Australian
law and international treaties, but recent cases show that enforcement
is still inadequate. Although a bigger ‘stick’ is needed in that respect,
protecting FDI through ISDS-backed investment treaties provides an
additional and useful ‘carrot’ for foreign investors and host states to
behave properly.

The Commission in 2010 also queried the potential costs or risks
involved for Australia as a whole when agreeing to ISDS. This
concern is also emphasised by those on the political left keen to
preserve national sovereignty and to avoid ‘regulatory chill’.
However, there has only ever been one claim brought against
Australia (by Philip Morris, regarding our tobacco plain packaging
legislation) and it may well fail.*® A recent ICSID arbitration tribunal
has also held that Australia’s 1993 BIT with Indonesia (and indeed,
by implication, several other Australian treaties) did not provide full
advance consent to ICSID arbitration.”” Anyway, the extra potential
‘regulatory chill’ from ISDS is likely to be minimal for a country like

26 Luke Nottage, ‘Consumer Product Safety Regulation and Investor-State

Arbitration Policy and Practice after Philip Morris Asia v Australia’ (2011) 22
Australian Product Liability Reporter 154-8.

Luke Nottage, ‘Do Many of Australia’s Bilateral Treaties Really Not Provide
Full Advance Consent to Investor-State Arbitration? Analysis of Planet Mining v
Indonesia and Regional Implications’ (Research Paper No 14/39, Transnational
Dispute Management, 14 April 2014) <http://ssrn.com/abstract=2424987>.
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Australia which is subject to numerous (often successful) public law
claims every year through its national courts.

The concerns raised by the Productivity Commission, as well as other
community groups and scholars, are certainly worth exploring further
— and risks inevitably associated with ISDS can and should be
managed more effectively, especially through more careful treaty
drafting. In fact, I have received major federal government funding
through the Australian Research Council (with colleagues at UNSW,
ANU and UMelbourne) to examine such issues in greater detail, from
empirical, theoretical and ‘black-letter law’ perspectives.”® But it is
premature and ill-advised for Australia to reverse its longstanding
treaty practice by refusing to include any form of ISDS in future
treaties. No other developed country adopts such a stance.

If anything, the Australian government should seek to improve the
drafting of old treaties (especially as they come up for renewal or may
be supplanted by FTA investment chapters) and to consider
developing and publicising a well-balanced Model Investment Treaty
(along the lines of many of our major treaty partners). No Act of
Parliament is needed to pursue such alternatives.

Anyway, the present Bill is curiously worded. For example, cl 3
encompasses investor-state mediation as well as investor-state
arbitration, even though only the latter process automatically
produces a binding outcome — impacting much more on host states.
The Bill also only refers to treaties with ‘foreign countries’, which
may not include entities such as the European Union or Hong Kong
SAR — potential FTA partners for Australia.”’

2 Shiro Patrick Armstrong et al, ‘The Fundamental Importance of Foreign Direct

Investment to Australia in the 21st Century: Reforming Treaty and Dispute
Resolution Practice’ (Research Paper No 13/90, Sydney Law School,
1 December 2013) <http://ssrn.com/abstract=2362122>.

» The DFAT Submission (No 108, available via Parliament of Australia,
Submissions (2014) <http://www.aph.gov.au/Parliamentary_Business/
Committees/Senate/Foreign_Affairs Defence and Trade/Trade and Foreign I
nvestment_Protecting the Public Interest Bill 2014/Submissions™>; adds this
further technical issue with the wording of the Bill:
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IIT RESPONSES TO QUESTIONS ON NOTICE FROM THE COMMITTEE

A general Question can be paraphrased as: whether the investment
chapter of the Korea-Australia Free Trade Agreement (KAFTA)
provides adequate safeguards and transparency. I believe it generally
does, by the standards of contemporary treaty drafting, and I will
explain this below by reference first to two specific Questions (also
paraphrased) as to the scope of the obligations to accord foreign
investors ‘fair and equitable treatment’ (FET) and compensation for
(indirect) expropriation. I will then make some general comments on
other safeguards and transparency, referring especially to a recent
public ‘Statement of Concern about Planned Provisions on
Investment Protection and Investor-State Dispute Settlement (ISDS)
in the Transatlantic Trade and Investment Partnership (TTIP)’,
coordinated through the University of Kent Law School.*” Senator
Whish-Wilson highlighted this document during our hearings, and my
colleague Associate Professor Kimberlee Weatherall conveniently
refers to it as the ‘EU Academics Report’ in her own Responses to
Questions on Notice.*'

As drafted, it would prevent Australia from entering into a plurilateral agreement which
contains ISDS, whether or not Australia agrees to be bound by that particular provision.
This does not recognise the possibility that an agreement could contain ISDS provisions
which apply between a subset of the parties (and not to Australia). It is not clear if this is
the intended operation, however DFAT considers it would be undesirable to prevent
Australia from entering into an agreement on this basis.
(Note that Australia negotiated such an exemption with respect to New Zealand
in their FTA w