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The Curtin Law and Taxation Review combines general law with the 
particular specialisation of taxation. At first glance this seems to be a 
strange contrast: the very general with the very particular. When 
examined more closely, the fit is perfect. No lawyer can ever be only 
a specialist. This article defends this idea which goes to the core of 
how we think about, and analyse law. The idea that the general is 
necessary to understand the particular is an idea which has become 
very unfashionable, particularly in Australia. The modern debate is 
encapsulated around legal taxonomy. And one person more than any 
other, is responsible for this modern debate. That person is the late 
Peter Birks, formerly the Regius Professor of Civil Law at the 
University of Oxford. In considering the importance of a general view 
of the law to the understanding of particular areas, the purpose of 
this short article is to examine Birks’ use of legal taxonomy and to 
explain why despite its weaknesses, it illustrates the importance of the 
fundamental idea about which the Curtin Law and Taxation Review is 
based. 
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This paper argues that courts and tribunals too often overlook the 
important position conventions and model laws take in the legal 
landscape. Of importance is the interpretative article that is 
embedded within the conventions and model laws requiring a rethink 
of domestic interpretative methodologies. It is not by accident that 
drafters have included interpretative articles in order to facilitate a 
harmonised approach in the application of conventions and model 
laws. This paper argues that a transnational approach in the 
interpretation of conventions and model law is long overdue. 
Furthermore this paper also argues that specifically in model laws 
which are embedded in or form part of domestic laws, a clear 
understanding of a multi-tiered interpretive framework is essential. 
As the interpretative articles directly influence the application of 
evidence it is of real importance that an ethnocentric view is 
abandoned and a uniform application of conventions and model laws 
becomes the norm.  
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Non-discrimination, a central pillar of the General Agreement on 
Tariffs and Trade (GATT) and World Trade Organisation (WTO), is 
on the wane when it comes to the operation of preferential market 
access. This issue of wide-scale discrimination was brought to the 
limelight through EC-Tariff Preferences case. The Appellate Body, by 
interpreting the term ‘non-discriminatory’ as authorising differential 
treatment among developing countries, overturned the more logical 
interpretation of the term by the panel. The panel interpreted ‘non-
discriminatory’ as requiring identical tariff preferences under 
Generalised Schemes of Preferences (GSP schemes) to all developing 
countries without differentiation, except for the more favourable 
treatment for the least developed countries (LDCs). This article 
argues that the appellate body appeared to have upheld the view held 
by developed countries that GSP, being merely a ‘gift’ to developing 
countries, depends on the preference-giving countries’ political will. 
On the other hand, the panel’s interpretation was more in favour of 
developing countries’ interest since it recognised their legal 
entitlement to equal preferential treatment with other developing 
countries and acknowledged the special situation of LDCs requiring 
more favourable treatment.  
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The Australian Consumer Law (ACL), which is located in sch 2 of the 
Competition and Consumer Act 2010 (Cth) (CCA), came into force on 
1 January 2011. A main reason for the ACL was to create a single 
Australia-wide regime, which would replace the myriad of consumer 
protection provisions contained in the Trade Practices Act 1974 (Cth) 
(TPA) and the various State and Territory legislation the majority of 
which being the State Fair Trading Acts. The hope was that this new 
single Australia-wide regime approach to consumer protection would 
bring with it greater legal certainty than previously, especially for 
businesses operating in more than one of the Australian jurisdictions 
(a common feature in today’s business world). However, a 
consolidation of the existing law was not the only goal; several other 
significant changes were also implemented, one of which was an 
increase in the enforcement powers of the Australian Competition 
and Consumer Commission (ACCC). Now that it has been in force for 
three years, it is timely to assess whether or not the ACL has been a 
success. This is an area of the law that is particularly important since 
various provisions of the ACL apply not just to consumer law matters. 
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This article discusses the efficacy of current occupational health and 
safety (‘OHS’) frameworks in the context of prostitution. Both the 
legalisation and decriminalisation of prostitution require OHS 
principles and workers’ compensation schemes to be applied to the 
recognised prostitution ‘industry’. A new and dominant discourse has 
emerged in prostitution research which states that sex work is not 
unlike any other occupation and that labour normalisation and the 
introduction of OHS principles have notably improved the health and 
safety of sex workers. Examination of the available literature on OHS 
in prostitution however, evidences that, in those jurisdictions where 
OHS guidelines are in place, implementation and enforcement has 
proved to be poor. Additionally,  any claim to improvements in 
health and safety, can only be made in the legal and regulated indoor 
brothels, while the majority of sex workers continue to operate outside 
this sector. 
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This paper seeks to address the extent to which, in practice, the zero-
rated GST treatment of fresh food meets its stated goal of improving 
the vertical equity of GST. To that end, it will discuss why GST on 
non pre-prepared food was zero-rated and examine the extent to 
which such a rationale is still congruent with contemporary data on 
consumption. Additionally, it will be suggested that when the 
standard measurements of a tax system’s effectiveness; equity, 
efficiency and simplicity, are taken to include examination of a tax 
system’s gender equity, the case for excluding food from GST 
becomes more difficult to mount. Considered from the perspective of 
gender-equity, the traditional arguments relating to vertical equity 
are left wanting as the tax break incentivises domestic duties which 
are disproportionately undertaken by women. It will be argued that 
the desirability of the zero-rated treatment of some food should be 
critically re-examined in light of changing patterns of consumption, 
but also to improve the tax system’s gender equity. 
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The purpose of this paper is to examine the contribution made by the 
recent decision of the Full Federal Court in Commissioner of 
Taxation v Ludekens 1  (‘Ludekens’) and the Federal Court in 
Commissioner of Taxation v Barossa Vines Ltd2 (‘Barossa Vines’) to 
the interpretation of divs 290 and 284 of sch 1 to the Taxation 
Administration Act 1953 (Cth) (‘TAA 1953’) (the promoter penalty 
provisions). Ludekens was the first time a court has applied the civil 
penalties for the promotion of a tax exploitation scheme under s 290-
50(1) of sch 1 to the TAA 1953. In Barossa Vines, the court found a 
contravention of s 290-50(2) of sch 1 to the TAA 1953 due to schemes 
being implemented in a way that was materially different from the 
description in the relevant product rulings. 

 
The paper comprises five parts. Part Two provides some background 
to the enactment of the promoter penalties, and describes the 
operation of the provisions. Part Three examines the decision of the 
Federal Court of Australia3 and Full Court4 of the Federal Court in 
Ludekens, together with the High Court5  of Australia’s refusal of 

Ludekens  
 ( Barossa Vines ). 
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special leave. Part Four examines the Federal Court decision in 
Barossa Vines.6 Finally, Part Five provides some conclusions on the 
recent interpretations of the promoter penalty provisions. 
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This paper examines whether there are any reforms that can 
be made to the Capital Gains Tax in Australia to improve on 
the current situation which features a number of negative 
outcomes in terms of simplicity, efficiency and compliance 
costs. Possible options identified include — (1) a different 
structure; (2) a move to accruals features; (3) a Capital Gains 
Tax specific tax-free threshold; (4) the removal of 
grandfathering; and (5) the restriction of the main residence 
exemption. Bearing in mind there are dangers from continual 
‘tinkering’ with the system, which this article explores. 
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